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1 elmch ***** O'Meara-cross 25 

AFTERNOON SESSION 

2 t 0 5 p. m. 

(In open court; jury present.) 

GERALD O'MEARA, resumed. 

THE COURT: You may proceed, Mr. Block. 
CROSS-EXAMINATION CONTINUED 
BY MR. BLOCK: 

Q Mr. O'Meara, do you recall that there was soi,;e 

I 

kind of a question in accounting circles that arose during 
1969 and 1970 with the way in which to report for public 
companies income derived from the sale of franchises and 
from franchise operations? 

A Yes. 

Q Did you ever hear anything about that? 

A Yes. That was quite newsworthy at the time. 

Q You say it was newsworthy at the time? 

A Yes. When franchisees — 

Q You have answered the question, if you don't 

mind. 

A All right. 

THE COURT: When was that? 

THE WITNESS: I don't recall specifically. I 
think it was 1970 or later. 

Q 1970 or later? 
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A Yes. 

Q It could, however, have been sometime in the latte 
part of '69, isn't that right? 

A I don't think so. 

q You don't think so? 

A No. 

Q In other words, this was an unresolved matter 

as far as accountants were concerned, isn't that correct, 

for awhile? 

A No, I don't think it was unresolved. It was 
just a customary practice that franchisees paid franchisors 
a fee merely for getting a franchise. And they were able 
to take that into current income. 

The whole accounting fraternity then as their 
system goes made a rule that they thought this was unjus¬ 
tified and the earnings should be spread out over the term 
of the franchise. So that the amount of earnings immed¬ 



iately to be claimed from those franchisees was greatly 
reduced. 

And, as such, the market took quite a dim view 
of the earnings of franchises and the market had auite a 
drop in price, because particularly, beginning companies 
were dependent largely on this form of current earnings, 
becauje their earnings subsequently had to be reduced 
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drastically the price of the stock fell accordingly, 
since prices of stocks normally related to earninqs. 

Q That related to the fee for the sale of fran¬ 
chises, isn't that so? 

A Yes. 

Q Wasn't there another aspect of it which was 
concerned with anticipated incorae derived from royalties 
and payments by the franchisee? Are you familiar with 
that? 

A No, I don't recall that. 

Q This is the only aspect of the accounting 

problem that you recall at the moment, is that correct? 

A The fee problem. 

0 You are not an accountant, are you? 

A NO. 

Q And you don't knew how long it had taken for 
the accounting fraterrity to reach this conclusion, do 
you? 

A NO. 

o 

Q You have testified here that you had a number of 
conversations with Mr. Cohen. 

A Yes. 

0 In which you asked him for the 1969 annual report? 

A Yes. 
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Q That is what I am asking you about. 

A Yes. 

0 How late into 1970 would you say you were askinq 

Mr. Cohen for the 1969 annual report? Can you recall it? 

A Not- specifically. But I don't recall ever 
receiving it, so I probably called him every three or 
four months or so, or asked him specifically about that. 

0 In other words, would it be fair to 
say that starting in late '69, that would be around November 
or December '69, you had a first conversation with him 
and you had another conversation with him, say, around 
March of 1970, and another conversation with him maybe 
in June of '70, and then another conversation thereafter? 

Is that what you are saying? 

A Something like that, yes. 

Q Something like that. 

Did Mr. Cohen in any of these conversations tell 
you that one of the things that was holding up the 
issuance of the annual report was the uncertainty about 
how the accountants were going to treat the income from the 
sale of franchises? Did he ever say that in any of the 
conversations? 

A Possibly. I don't recall offhand. 
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0 ’68, '69, '70, concept companies were in fact 

widely accepted and Wall Street acted on the basis of it? 

A Yes, very much so. 

0 And your decision encouraging Value Line's purchas«J 

of these private shares was based in larqe amount, was it 

not, on the fact that you were investing in a concept 
company? 

A Yes. 

0 As were other individuals and other houses and 

other lines? 

A Yes, including the Value Line and my own idea. 
Combustion Equipment was in pollution control, which at 

that time was very much the same thing, and also worked 
out very well. 

0 As a result, because of this flow of enthusiasm 
about concept companies, it was true, was it not, that 
yo ” were dealing with companies that didn't have a big 
performance background? 

A Yes. 

0 And, as such, earnings were not exactly extremely 
important for you in making your determination? 

A That is true. 

0 You made a determination, did you not, when 

Value Line went into this private placement on the basis 
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0 If you didn't get enough information, you would 
have made an inquiry? 


Yes. 


Q You didn't make an inquiry here because you 
never saw that, you say? 

A Yes. 

MR. BLOCK: I have no further questions. 

THE COURT: Thank you, Mr. Blo^X. 

Mr. Segal? 

MR. SEGAL: No questions, your Honor. 

MR. ROBSON: No questions, your Honor. 

MR. FEFFER: I have no redirect, your Honor. 
THE COURT: You are excused, sir. Thank you 


very much. 


THE WITNESS: I would just like to say I have 


enjoyed myself. 


THE COURT: You are the first witness who has 


made that comment. 


(Witness excused.) 

MR. FEFFER: The Government calls Kenneth Rich, 


your Honor. 


KENNETH 


RICH, 


called as a witness 


by the Government, being first duly sworn, 


testified as follows: 
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DIRECT EXAMINATION 
BY MR. FEFFER: 



Q Mr. Rich, how are you presently employed? 

A As a registered representative of Loeb, Rhoades t 
Company. 

Q I am going to direct your attention back to 1967 
through approximately 1970. 

How were you employed then? 

A As a partner — as a registered representative 
and then a partner of Jaffee & Company. 

0 Do you know a Mr. Duboff? 

A Yes, I do. 

Q Do you see him in the courtroom? 

MR, ROBSON: Conceded. 

Q Do you know Mr. Deutsch? 

A Yes. 

a 

Q Do you see him in the courtroom? 

A Yes. 

MR. SEGAL: Conceded. 

THE COURT: It is conceded the witness knows 
both gentlemen. 

0 Did these two men work with you in Jaffee when 
they first came there? 

A Yes. 
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2 

Q 

Do you know when? 

3 

A 

End of '66, beginning of ' 67j something around 

4 

that area. 


5 


THE COURT: Were you there already? 

6 

► 


THE WITNESS: Yes, I was. 

7 

Q 

I want to show you what has been marked as 

8 

50-A-l for identification and 50-A-2 for identification. 

9 

and I would like you to first identify, if you can, 50-A-l 

10 

for identification. 

U 

A 

50-A-l is an order ticket for the purchase of 

12 

5,000 shares of Richard Packing at $28-1/2. 

13 

Q 

And 50-A-2? 

14 

A 

That would be the confirmation coming out of 

l 

15 

Loeb, Rhoades for that transaction. 

16 

Q 

I want to direct your attention on 50-A-2 to 

1 

17 

a portion 

marked "Account Number." Do you see that? 

18 

A 

Yes. 

19 

Q 

The number 561 appears there. 

20 


Do you see that? 

21 

A 

Yes. 

22 

Q 

What is the number 561? 

23 

A 

That was the registered rep number for Deutsch 

24 

and Duboff. 

25 

0 

Can you explained what a registered representative 
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number is? 

A We call those the front numbers and each regis¬ 
tered rep had his own front numbers. 

0 Did they have individual numbers or did they 
share that number? 

A Deutsch and Duboff? 

Q Yes. 

A They shared the number. 

0 Were commissions paid to that account, the 561 
account? 

a Wen, they would be paid to Deutsch and Duboff 
on the 561 account. 

0 Do you know what was done with those commissions 
when they were received? 

MR. SEGAL: Objection. 

° If y ° U know ' from V° ur °wn personal knowledge. 

THE COURT: Overruled. 

I don't understand. 

Do you know what physically was done with the 
commissions by Mr. Deutsch and Mr. Duboff? Were they 
split up in any fashion? 

A Yes. 

0 If you know. 

MR. SEGAL: Objection. 


A 

Q 
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A Yes. 

MR. SEGAL: I would ask that be stricken unless 

the witness can explain how he knows. 

THE COURT: That is for cross-examination, sir. 

Q When you say "split up," do you mean split in 

half? 

A Yes. 

Q What is the basis of the knowledge, or the basis 

of your knowledge as to these commissions being split in 


half? 

A A check of the books of Jaffee & Company. 

Q You have reviewed the books of Jaffee t Company? 
A Yes, I have. 

Q During the first five or six months when you 
were at Jaffee & Company, what were your responsibilities 
with respect to paying out commissions? 


During the first five or six months I was with 


them? 


Q 


No. I'm sorry. That Mr. Deutsch and Mr. Duboff 


were there. 

A I was making out the checks. 

Q How would you do that with respect to commissions 
going to 561? 

A Of the commissions they were entitled to, they 

SOUTHERN DISTRICT COURT REPORTERS. U.S. COURTHOUSE 
FOLEY SQUARE, NEW YORK, N.Y. CO 7-4SS0 









1 


bmv 


898 

Kally-direct 


2 6 67 



of time? ***** 

A In addition to mine, there were four others, 
one in Boston, one in Atlanta, one in Columbus, and one in 
Los Angeles. 

Q Did there come a time when you left McDonald's? 

A In the winter of 1967. 

Q What did you do at that time? 

A I took a position with Chicken Delight, a divi¬ 
sion of Consolidated Foods, in Chicago. I was vice presi¬ 
dent in charge of the Industrial Division. 

Q How long did you remain with Chicken Delight? 

A Until the spring of 1969. 

Q What did you do in the spring of 1969? 

A I took a position with Oscar Meyer Comapny, 

in Madison, Wisconsin. I was general manager of the 
Restaurant Division. 

Q How long did you remain at Oscar Meyer? 

A Just for several months. 

Q Did there come a time when you took another 
position? 

A Yes. I took a position with Richard Packing 
Company and Richard Franchise Investment Company. 

THE COURT: When? 

THE WITNESS: In September of 1969. 
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Q What was your position at Richard Packing and 
Richard Franchise? 

A I was executive vice president of Richard 
Packing Company and President of Richard Franchise Invest¬ 
ment Company. 

Q What was Richard Franchise Investment Company? 

A The real estate arm for Richard Packing Company 
Q What were the functions that Richard Franchise 
Investment Company carried out? 

A We were primarily responsible for concluding 

real estate transactions and operating the restaurant 
stores. 

0 Do you know a man named Milton Cohen? 

A Yes, I do. 

0 Do you see him in court today? 

MR. BLOCK: Conceded. 

THE COURT: It is> conceded Mr. Kally knows 

Mr. Cohen. 


Q When for the first time did you meet Mr. Milton 

Cohen? 

A In the summer of 1969. 

Q Where did you meet him? 

A I met Mr. Cohen at O'Hare Airport in Chicago. 

MR. ROBSON: Could we have the time defined a 
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G Did there come a time when you started at 
Richard Packing and Richard Franchise Investment? 

A Yes, sir. 

Q When did you start? 

A September 17, 1969. 

Q What was your position at that time? 

A I was President of Richard Franchise Invest¬ 

ment and executive vice president of Richard Packing 
Company. 

Q Did there come a time when some people who had 
previously been with McDonald's joined Richard Packing and 
Richard Franchise Investment? 

MR. SEGAL: Your Honor, I would ask that the 
leading be kept to a minimum . 

THE COURT: I would suggest the same. I will 
let this question stand, because we have testimony along 
these lines, but here after I would suggest, Mr. Schatten, 
as you move past September of 1969 that you do not lead 
the witness. 

MR. SCHATTEN: Thank you, your Honor. 

Q Were there people from McDonald's who joined 
the Richard Packing and Richard Franchise organizations 
at about that time? 

A Yes. I brought with me a former McDonald man, 

tOUTMENN DISTRICT COUNT NENONTENS. U.t COUNTHOUSE 
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Mr. William Hoppenrath, who was my director of construe- 

* 

tion, and a Mr. Don Hoth, who was my director of operations 
Q Directing your attention to September of 1969, 
after you joined Richard Pocking and Richard Franchise 
Investment, did there come a time when you had a conver¬ 
sation with Milton Cohen with respect to — 

MR. SEGAL: Objection, your Honor. 

THE COURT: Let me hear the question. With 
respect to what? 

.MR. SCHATTEN: A meeting in Chicago. 

THE COURT: Overruled. 

A Yes. 

Q Will you tell the Court and jury what was said 

by Mr. Cohen and what was said by yourself and also tell 
us, if y>u would, was that a conversation in person or 
on the telephone? 

A In a telephone conversation with Mr. Cohen, 

he requested that I go to Chicago to meet with the fran¬ 
chisees for the Miami area — 

MR. ROBSON: Your Honor, could we have a date 
for this conversation? 

THE COURT: Yes. When was this telephone 
conversation? 

THE WITNESS: Some time around the 25th or so. 
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' 

2 

of September. 



3 

THE COURT: Was that after you went to work for 



4 

Richard Packing? 



5 

THE WITNESS: Yes, sir. 



6 

A I received this phone call from Mr. Cohen and 


• 

7 

then a short time later a meeting was arranged in the month 



8 

of September, I believe, with the franchisees for Miami, 



9 

t 

in Chicago. 



1 10 

Q Did you atten that meeting? 



11 

A Yes, I did. 

♦* 

• . 

12 

Q Who else was present? 



13 

A The seven partners in a company called Marketin 

1 


14 

Syndicate, Incorporated, the franchisees of the Circus 


j 

15 

Wagon operations in Miami. 



16 

Q Did there come a time when you had a conversa¬ 


• 

17 

tion or conference with Mr. Cohen in respect to that 



18 

meeting? 



19 

A Yes, sir. 



20 

Q When did that conversation take place? 



21 

A About the day of the meeting I called Mr. 



22 

Cohen on the telephone and informed Mr. Cohen of this 



23 

meeting. I told Mr. Cohen that the franchisees were ex¬ 



24 

tremely angry over the fact that the length of time it had 



25 

taken — 



f 
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MR< ROBSON: Your Honor, could we have a 
continuing understanding that all of these conversations 
with Mr. Cohen are subject to connection? 

THE COURT: Yes. Again, I will instruct the 
jury that if there is a conversation, it is being received 
now against the person involved in it. If there were more 
than one of the three defendants involved had the conver¬ 
sation, it is received against those who participated. 

As to those who did not participate, the evidence is 
received subject to connection, as I instructed you 
some time back. That will be a continuing objection which 
will be on the record for all of the defendants. 
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Q Would you tell — 

MR. SEGAL: I would ask that the word "angry" 
in the last statement by the witness be stricken. 

THE COURT: I will strike that and direct the 
jury to disregard "angry." 

I believe you are talking now about a telephone 
conversation a day or so after September 25, 1969? 

THE WITNESS: Yes, sir. 

THE COURT: Is that tho way you reported to Mr. 

Cohen? 

THE WITNESS: Yes. 

THE COURT: It was just you and he on the line? 

THE WITNESS: Correct. 

THE COURT: Now, you reported on the Chicago 
meeting. Try to tell the jury what you told him, what he 
said to you in exact words, or substance, if you can't 
quote the exact words, which is understandable. 

A I told Mr. Cohen that I had attended this meeting, 
as he had requested, and that the franchisees for the Miami 
area were very upset, concerned over the length of time 
that it had taken to get their stores started. 

The franchisors were promised that they would get 
these stores immediately. I told Mr. Cohen that we had 
a lot of difficulties — 
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(In open court.) 

THE COURT: You may proceed, Mr. Schatten. 

0 Did you finish your testimony with respect to 
the conversation between yourself and Mr. Cohen, Mr. Kally? 

A I believe I did. 

Q I want to direct your attention to October 1969. 

Did there come a time in that month when you had 
3 meeting with Mr. Cohen ir. New York? 

A Yes, sir. 

0 Where did that meeting take place? 

A It took place at the Status Marketing office 
in New York City. 

Q Who was present at the meeting? 

A In addition to Mr. Cohen and me, there were 
three representatives from Status Marketing, Mr. Bill 
Ward, president, and a Mr. Dean Ferris and a Mr. Bob Moran, 
vice-presidents. 

Q What was Status Marketing? 

A They were the sales organization that handled 
the selling of franchises for Richard Packing and Richard 
Franchise Investment. 

Q Would you tell the Court and jury what you said 
at that meeting and what Mr. Cohen said at the meeting? 


THE COURT: This, of course, is subject to 
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2 connection as to Mr. Deutsch and Mr. Duboff, who were not 

3 present. 

4 They wera not present# is that ri 9 ht? 

5 THE WITNESS: Yes# sir. 

6 THE COURT: Go ahead. 

7 A At this meeting Mr. Cohen told me that they 

8 were setting up a $1SO#000# $160#000 budget for franchise 

9 advertising with Status Marketing. I questioned MR. 

10 Cohen as to the advisability of spending that amount of 

11 money on additional franchise advertising when# in fact# 

12 we were having difficulties trying to get the existing 

13 franchisees started and getting the buildings under 

14 construction. 


15 

16 

17 

18 

19 

20 
21 
22 

23 

24 

25 


Mr. Cohen told me that he had a letter of 
commitment for $20#000#000 from a Mr. Sirnow out of 
Michigan through a European source and that I shouldn't 
concern myself with this problem at this time. 

Q Do you know a Mr. Bernard Deutsch? 

A Yes# I do. 

Q Do you see him in court today? 

A Yes# I do. 

MR. SEGAL: Conceded# your Honor. 

THE COURT: Yea. Conceded that Mr. Rally knows 
Mr. Deutsch. 
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You may proceed. 


Q When for the first time did you meet Mr 


Deutsch? 


A In November, around the 20th or so; November 


1969. 


Where did you meet him? 

At the Sheraton Hotel in Los Angeles. 

Who else, if anyone, was present? 

Mr. Cohen. 

Did you have a conversation at that time? 


Q Would you tell the Court and jury, Mr. Kally, 
what you said and what Mr. Deutsch said and what Mr. 

Cohen said at that meeting? 

THE COURT: That will be subject to connection 
to Mr. Duboff, who was not there. 

A At this meeting, Mr.. Deutsch told me that I 
was doing a good job in getting the real estate and 
tho construction jobs started. He informed me that they 
had a that he had a letter of commitment for $20,000,000 
from a European source, and that I should proceed with all 
dispatch to get these projects started. 

ir. Cohen told me that I was doit.<* a good job 
with regard to the leases that they already had in their 
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2 

possession and I should definitely concentrate in this 

3 

one area. 

4 

Q Directing your attention to December of 1969, 

5 

did there come a time when you had a conversation with 

6 

Mr. Cohen with respect to the Louisiana franchisee? 

7 

A Yes. 

8 

Q Would you tell the Court and jury what was said 

9 

by you and what was said by Mr. Cohen? 

10 

MR. BLOCK: Now, if your Honor please, in 

11 

connection with that, I'd like to approach the side bar. 

12 

THE COURT: You may. 

13 

(At the side bar.) 

14 

MR. BLOCK: If your Honor please, I have been 

15 

over the 3500 material and I find that, and I have been 

16 

over it with Milton Cohen, and I find that there are 

17 

something like about ten different locations all over 

18 

the country in which this witness -- in my opinion, a 

19 

disgruntled ex-employee who was fired for doing a lousy 

20 

job — is going to report and has reported and explained 

21 

here about problems with franchisees all over the country. 

22 

Now, this raises so many issues, this gets to be 

23 

trials in and of itself, who was right, were the franchisees 

24 

right, were they trying to chisel, was Cohen right, did 

25 

he exercise proper judgment? 
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Your Honor, this is a Pandora's box that we are 


In light of all of that, I would ask the Governmen 
give an offer of proof with respect to the Louisiana 
conversation. And I am prepared to object to it along the 
lines that I told you. It just multiplies the issues. 

It's impossible to defend. 

MR. SCHATTEN: Your Honor, there will not be a 
plethora of different locations brought out — 

As I told the Court, the Government will be 
judicious in bringing out less than a handful of conver¬ 
sations with respect to these people. But in this 
particular case we will offer a letter which will show Mr. 
Cohen's knowledge that back in November -- back in 
December of 1969, that a franchisee's contract was long 
since past due and, in fact, this Louisiana franchisee had 
been promised a building within thirty days and ground 
was never broken; needless to say, a Circus Wagon was never 
and there will be a letter brought out which will 
show that Mr. Cohen knew this as early as December. 

And throughout this period, up to and including April, 
he was continuing to make these representations without 

disclosing, as your Honor cogently pointed out, the negative 
aspects. 
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MR. SEGAL: I would indicate, your Honor, 
are we goinq to be embarked on situations where statements 
made to this man are the things that constitute the false 
statements? And are we -- 

THE COURT: No, I should think not. 

Basically, I assume the Government is offering 
this witness for "proof of the true facts." 

Continue. 

MR. SEGAL: And the other problem that seems to 
be raised with this,is this company under any legal or 
any other obligation to immediately report the folding of 
a given franchise or a problem with a franchise in order 
not to make its activities misleading? 

That is what we are faced with. 

THE COURT: The record reflects the Government 
putting into evidence a number of press releases which 
were put out during the period, four or five releases. 

That is that Exhibit 31 lettered series. 

I would suggest that if they make a represen¬ 
tation to me that during the period that bullish press 
releases were being put out indicating a constant growing 
of the business, whereas during that same period they 
were suffering serious erosion of people who had already 
signed up, this, to my judgment, would be probative in 
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2 

a case like this, where the underlying charge is 


3 

manipulation. 


4 

Let me see if Mr. Schatten is prepared to make 

i.1 

5 

that representation. 


6 

MR. SCHATTEN: Your Honor, we will show — as I 


7 

s^y, I am not going to go into the entire area — but 

■ 

8 

we will show representative examples of the situations 


9 

where contracts were long since lying by the wayside in 


10 

certain areas. There will be franchise contracts that 


11 

were cancelled. 


12 

And I will go further. We will show through 


13 

this witness that Status Marketing folded up just at the 


14 

precise point when the most bullish of bullish represen¬ 


15 

tations were given out by Mr. Cohen with the 200 


16 

franchises. 


17 

This was never revealed, either. 


18 

THE COURT: Wait now. Status Marketing was 


19 

a selling organization? 


20 

MR. SCHATTEN: That’s right. 


21 

THE COURT: It seems to me that one could switch 


22 

from one selling organization to another without a qreat 

* 

23 

deal of harm. 


24 

MR. FEFFER: They didn't. 

* . 

25 

THE COURT: I have difficulty following that one. 
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MR. SCHATTEN: Your Honor, Status Marketing, 
as your Honor knows from the testimony in this case, was 
a selling organization for the Circus Wagons. 

THE COURT: Yes. 

MR. SCHATTEN: Status Marketing folded up 
ju*.t at the point when its most bullish representations 
were coming out from Mr. Cohen. 

Richard Packing had no selling organization 
left at all. 

THE COURT: Did he speak in those releases and 
representations about their selling organization? Did he 
continue to tout Status Marketing as their selling organ¬ 
ization after Status Marketing had collapsed or it dropped 


out? 


MR. SCHATTEN: He told them in the letter to Mr. 


O’Meara that he had sold 60 franchises as of February 
and they sold another 40 a few weeks later, and then they 
sold another hundred. 






For them to give all of that very aggressive, 
very bullish information at a time when their sales 
arm had just completely dissipated and at a time — 

MR. ROBSON: That was 1969? 

MR. SCHATTEN: 1970. Government's Exhibit 2 is 
the document. 
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2 

-- at a time when they had lost their ability 

3 

to sell any additional franchises, that in fact what 

4 

happened — and I will endeavor to point that out to your 

5 

Honor as well — 

6 

MR. BLOCK: I don't understand this — 

• 

7 

MR. SCHATTEN: -- is highly misleading. 

8 

If you are talking about growth from 60 to 100 

9 

to 200 withirf a period of less than two months, and you 

10 

. 

have completely — 

11 

MR. FEFFER: Two weeks. 

% 

12 

MR. SCHATTEN: I am being generous, perhaps. 

13 

— and you have completely lost your ability to 

14 

sell any additional franchises, I consider that to be a 

15 

highly gross misrepresentation. 

16 

MR. SEGAL: The question isn't whether you have 

17 

lost your capability of marketing these things. The 

18 

question is did you or did you not do it? 

19 

Is the Government prepared to show that, in fact. 

20 

there were not 100 or 200 franchises sold? Is the 

21 

Government saying that because we say 200 and there's 198 

22 

that we are somehow chargeable with something? Is 

23 

precision the criterion here? 

24 

The Government has an affirmative obligation to 

25 

demonstrate that there were no franchises sold or there 


southern district court reporters, u.s. courthouse 

COLEY SQUARE. NEW YORK, N.Y. CO 7-ssaO 





Il 

I 

1 

2 

3 

4 

5 

6 

7 

8 

9 

10 
11 
12 

13 

14 

15 

16 

17 

18 

19 

20 
21 
22 

23 

24 

25 


914 

10 elmch Kally-direct 2695 

were six franchises sold or whatever. 

MR. SCHATTEN: I don't think we have to pick — 

T1!E COURT: Arc you going to demonstrate that, 
what I will call mass defections of franchisees? If 
you represent to me, I know how I will rule. 

If you say that it was one, I must suggest 
that — what is it? — one swallow doesn't make a summer. 

MR. SCHATTEN: We will show that there were more 
than one franchise cancellation, and moreover, your 
Honor, we will show that substantially less than 200 
franchises were sold. 

But I think the other part is also probative 
on the Status Marketing aspect, your Honor. 
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MR. BLOCK: 1 have no objection to his attemp¬ 

3 

ting to prove the number of franchises sold. 

4 

THE COURT: I think that is germane. And I 

5 

would suggest, if it is more than one or two, the number 

6 

of defections, if there is a continuing flow of public 

7 

information which is directed toward how we are growing 

8 

when in fact it was one step forward and two steps back. 

9 

that you have to count all the steps. 

10 

MR. ORENSTEIN: It could be the opposite 

11 . 

too, your Honor. 

12 

THE COURT: Of course it could. But I think 

13 

that’s for proof. He will demonstrate what he thinks 

14 

is the fact here. I will permit you by cross examination 

15 

of this witness and by other means of course, to demon¬ 

16 

strate that his premise is erroneous. But he is putting 

17 

forth a premise which I indicated at the prior bench 

18 

conference I thought had relevance to the charge of manipu¬ 

19 

lation . 

20 

MR. BLOCK: Yes, but my objection is this: 


When he goes in, and we are now talking about 
the Louisiana deal and the particular circumstances 
involved in the Louisiana deal, and the problems that may 
have been involved in the Louisiana deal and whether the 
franchisee was right or wrong or whether there was a 
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substitution of another franchisee— I mean, all of these 
are open questions and ve are getting into an area that 
I am simply not prepared on, your Honor, And there is no 
warning that this was going to come out. It la so unfair 
to present us with this kind of thing and ask us to defend 
against it. Not a hint. 

THE COURT: I daresay that the number of 
franchises in a franchise operation has to be central to 
the value of the company and the value of its securities. 

I mean, I have to accept that to start with. 

What you're saying is that his evidence has not probative 
value . I suggest that if it has less than compelling 
probative value, but still has value, I must permit him to 
offer it. Dut I have to do it on the one representation 
that you are not just going to produce one isolated instance 
and argue from it; you're going to indicate a pettern? 

MR. SCHATTEN: Yes, your Honor. 

THE COURT: That is a representation you're 

making to me now? 

MR. SCHATTEN: Yes, your Honor. 

T’lE COURT: I tell you this, if you cannot 
fulfill that representation of a pattern of defections, 
then I think I would have been misled here. On your rep¬ 
resentation I am going to permit the evidence of this 
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Louisiana franchise and other similar transactions. 

If you tie it in to me and you have now by 
representation at least, as A, of substance and B, that 
it's contemporaneous to bullish announcements which only 
relate to increase of franchises. 

MR. SCHATTEN: Thank you, your Honor. 

THE COURT: You gentlemen have made your objec¬ 
tions in what I consider a full ana timely fashion. You 
have your exception. 

(End of side bar conference.) 

BY MR. SCHATTEN: 

Q Mr. Rally, I believe we were talking about a 
conversation that you had with Mr. Cohen with respect to 
the Louisiana franchisee. Did you finish your conversa¬ 
tion? 

A At Mr. Cohen's request I flew to Baton Rouge 
and met with the franchisee. I told Mr. Cohen that upon 
meeting Mr. Jack Christina, Mr. Christina told me and I 
repeated to Mr. Cohen that he had been promised a building 
within thirty days and the fact that Richa’d Packing 
Company also had $25,000,000 and that he was very concerned 
over the length of time it had taken to get his store 
started. 

Mr. Cohen told me that I should proceed as 
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diligently as possible to get the store started in Baton 
Rouge and that he would discuss the $25,000,000 with Mr. 
Christira. 


I followed this conversation with a letter 
the following day to Mr. Cohen. 

Q I show you what has been markad as Government's 
Exhibit 64 for identification and I ask you, can you iden¬ 
tify that? 

A Yes, I can. 

Q What is that? 

A This is a letter from me addressed to Mr. 

Cohen in St. Paul. It's dated December 9th concerning 
the Baton Rouge, La. 

MR. SCHATTEN: I offer this document, your 

Honor. 

THE COURT: Very well. Show it to counsel. 
(Pause.)_ 

THE COURT: Do you intend to offer some sort 
of response in writing from Mr. Cohen to that letter? 

MR. SCHATTEN: No, your Honor. 

THE CDUPT: All right. If you had one, I M d 
suggest you offer both at the same time. 

MR. BLOCK: May we approach the side bar? 

T'lE COURT: Yes. 
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A No, sir. 

0 Do you know whether any Cir -us Wagons were 

ever constructed in Louisiana? 

A There were none. 

Q Do you know whether the ground was ever broken 
on any Circus Wagons in Louisiana? 

MR. BLOCK: I object to that line, your Honor. 

THE COURT: Overruled. 

A Would you repeat the question? 

Q Do you know whether ground was ever broken 

on any Circus Wagon in Louisiana? 

A There were none. 

Q Mr. Kally, I want to direct your attention to 
February of 1970. Did there come a time when you had a 
conversation with Mr. Cohen with respect to the franchise 
program? 

A Yes, sir. 

Q Would you tell the Court and jury whether that 
was a telepb ne conversation or a meeting in person? 

A A telephone conversation. 

Q Please tell the Court and jury what was said 

by you, what was said by Mr. Cohen in this conversation. 

MR. BLOCK: When was this? 

THE COURT: February 1970, telephone 


***** 
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Late December, 1969. 

Who else if anyone was present? 


No one. 


Was it a personal conversation or telephone 


conversation? 


Telephone. 

Would you tell the Court and jury what you 


said and what Mr. Cohen said? 


Honor. 


MR. SEGAL: With limiting instructions, your 


THE COURT: Indeed. Since this was a two- 


person conversation, it will be subject to connection 
relative to Mr. Deutsch and Mr. Duboff. 

A After I had been with the company I called Mr. 
Cohen in December and asked him how many stores we were 
responsible for in the greater Detroit area. Mr. Cohen 
told me that we needed five locations in Detroit. 

Q Did there come a time when you had another 



converation with Mr. Cohen with respect to the Detroit 




franchisee? 


Yes. 


VJhen was that? 


A Some time in May, I believe it was, of 1970. 

I called Mr. Cohen and told him that the franchisee was not 
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willing to proceed with five locations at this time, and 
was only interested in going with one store in the Detroit 
market. 

I told Mr. cohen, based on the population and 
the number of competitors in the market it would be foolish 
at this time to proceed with just one location, and Mr. 
Cohen agreed with me and told me that we would attempt to 
get out of the real estate transaction that we were trying 
to conclude in Warren, Michigan, a suburb of Detroit, and 
that be would handle the refunding of the franchisee’s 
money in Detroit. 

Q I also know that there is a reference to a 

Thomas Lyden on the second page of Government' s Exhibit 
65 in evidence. 

Did there come a time when you had a conversa¬ 
tion with Mr. Cohen with respect to Mr. Lyden? 

A Yes, sir. I called Mr. Cohen because — 

Q When was this conversation? 

A It was again some time in December, 1969. 
Regarding my real estate activities. I called Mr. Cohen 
to inquire how many locations we were obligated to build 
for the franchisee. Mr. Cohen told me we had five loca¬ 
tions for the Ohio franchise. 

THE COURT: When was that? 
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THE WITNESS: In December of 1969. 


2743 


THE COURT: Thakn you. 

q Taking into account that Mr. Zucker# M you 
testified, had five locations and Mr. Lyden had five 
locations, I want you to look at Government's Exhibit 65 
and tell us how many locations that are reflected on 


Government's Exhibit 65. 

MR. SEGAL: Objection. 

THE COURT: It does speak for itself. 

I think, and I did the arithmetic before, and 
nowthat you have enlightened me relative to the others, 
you can do the arithmetic itself. The document is received, 
you have established all the facts. It would be about 
35 to 40. t >u can look at it and you can tell the jury 

what it adds up to, if you wish. It's in evidence. 

MR. SCHATTEN: By my recollection — 

THE COURT: Calculation. 

MR. SCHATTEN: By my calculation, going through 
this, I calculate, your Honor, that there are 42 Circus 

Wagons franchises as of February 13, 1970 — 

MR. SEGAL: Objection, your Honor, to the last 

statement and I move to strike that. 

THE COURT: Don't testify. You have just 
added here to what the witness has testified. Let's leave 
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it at that. 

MR. SEGAL: Your Honor, I ask that the state¬ 
ment in the question be stricken. 

THE COURT: Yes, the surrounding statement is 
stricken. The government has added from a document which* 
is in evidence. The jurors have all seen it. They prob¬ 
ably added it up themselves, and of course that is what 
will govern. Y>u have heard testimony now about the 
Zucker and the Lyden groups or franchises. I suggest that 
the jury from this point on can make its own calcualtions 
as to the number of franchises which were referred to in 
the February 13, 1970 memorandum. Government's Exhibit 65. 

Let's proceed. 

Q Mr. Kally, I notice at the top of the page, 
page 2, there is a reference to a Sten Ronlov, Los 
Angeles, one unit. 

I ask you, did there come a time when you had 
a conversation with Mr. Cohen with respect to that fran¬ 
chisee? 

A Yes. 

Q When was that conversation? 

A It was sometime in — I believe March or so 

of 1970. 

Q Was it a personal conversation or on the 
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telephone? 

A It was on the telephone. 

Q Tell us what was said by you and by Mr. Cohen. 

A It was very short. Mr. Cohen informed me 
that this franchisee was no longer interested in a fran¬ 
chise for Los Angeles and wanted his money back. And Mr. 
Cohen indicated to me that he would refund this man's funds. 

Q I notice at the bottom of the first page there 
is a reference to Joseph Murphy, Puerto Rico, two units. 

Did there come a time when you Lad a conversa¬ 
tion with Mr. Cohen with respect to that franchisee? 

A Yes, sir. It's the second from the bottom. 


Yes. 


0 When was that conversation? 

A The latter part of 1969. 

Q Can you fix a month, as best as you can? 

A It probably was in December. 

MR. SEGAL: I ask that that be stricken, your 


Honor. 

THE COURT: To the best of your recollection, 
when was it in 1969? 

THE WITNESS: December. 

THE COURT: Very well. Strike the prior 
answer and let this one stand. 
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Q Will you tell the Court and jury what you said 
and what Mr. Cohen said? 

A Mr. Cohen informed me that we had a franchissee 
for Puerto Rico. He informed me that he had directed 
Status Marketing to find a location in Puerto Rico for 
Mr. Murphy, who was a citizen of Puerto Rico, and I was 
directed to go there and approve the location that had 
been secured by Status Realty. Some time within the next 
couple of weeks I went out to Puerto Rico, approved a 
location that had been submitted with regard to location; 

I conferred with Mr. Cohen on the telephone with regard to 
the cost for the purchase of this property and Mr. Cohen 
told me wO proceed with the necessary contracts. 

Q Did there come a time in the spring of 1970 
when you had a conversation with Mr. Cohen with respect 
to that franchisee? 

A Yes, sir. 

Q Wen, as best as you can, was that conversa¬ 

tion? 

A I believe it was either April or May of 1970. 

0 Was it a personal conversation or was it over 

the telephone? 

A It was over the telephone. 

0 Please tell the Court and jury what was said 
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by you and what was said by Mr. Cohan in that conversa¬ 
tion. 

A I told Mr. Cohen that the cost factors in 
Puerto Rico were extremely high due to the fact that we 
had to bring a lot of materials in to build a building and 
due to the fact that the real estate properties were high, 
that the cost factor to the franchisee would be extremely 
exorbitant, his break -even point would be extremely high. 

Mr. Cohen agreed with the figures that I 
presented to him at the time and we decided that we would 
get out of the real estate contract and Mr. Cohen told me 
that he would refund Mr. Murphy's franchise fees. 

Q Directing your attention to April of 1970, did 
there come a time when you had a conference with Mr. Cohen 
with respect to Status Marketing? 

A Yes, sir. 

Q WXn did that conversation take place? 

A To the best of my recollection it took place 

some time in the first week of April of 1970. 

0 Was it a personal conversation or one over the 
telephone? 

A It was on the telephone. 

Q Please tell the Court and jury waht was said 
by yourself and what was said by Mr. Cohen: . 
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A I called Mr. Cohen and asked him — I told Mr. 
Cohen that I had heard that Status Marketing had gone bank¬ 
rupt and was no longer in business, and Mr. Cohen told me 
,all I do is call him with bad news, yes, that they had, 
and that we would now be responsible for the area of real 
estate finding, site findings. 

Q Directing your attention to May of 1970, did 
there come a time when you attended a meeting with Mr. 

Cohen in Chicago? 

A Yes, sir. 

MR. SEGAL: Your Honor, I really would ask that 
leading not be done. 

THE COURT: I thought I had directed that al¬ 
ready. I don't know how many times I can say it, but you 
bring him to a date, then you ask him a question; I recog¬ 
nize you're trying to facilitate the inquiry, but please, 
please, do not lead from this point on in your examination. 

MR. SCHATTFM: Thank you, your Honor. 

THE COURT: You may finish this question. 

You have asked it already, but don't do it again. 

0 Who else was at the meeting? 

A That was a meeting called by the existing seven 
franchisees of Circus Wagon restaurants. 

0 Who else was in attendance at the meeting? 

:rn district court reporters, u.s. courthouse 
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A At this meeting were Mr. Cohen, Mr. Dudovitz, 
from Richard Packing Company, a Mr. Dean Ferris, who was 
now employed by Richard Packing; our Mr. Don Hoth, and 
Mr. William Hoppenrath, our director of construction, and 
me, along with the franchisees. 

Q Would you tell the Court and jury what you said 
at this meeting and — 

MR. ROBSON: Can we have those franchisees 
identified by something other than "the seven franchisees"? 

THE COURT: Yes, if yau would. Can you iden¬ 
tify the franchisees who were present at this May, 1970 


meeting? 


THE WITNESS: Yes, sir. It may take me a 


couple of seconds. 


THE COURT: Go ahead. 

THE WITNESS: There was a Mr. Jack Cristina, 
who was the franchisee for Baton Rouge, Louisiana; there 
wa3 a Mr. James Durkin, who was the franchisee for 
Pennsylvania; there was a Mr. Ernest Johnson, who was the 
franchisee for Indevors, Massachusetts; there was a Richarc 
Johnson, who was the franchisee for Chicago; there was Mr. 
Michael Sayowitz, who was the franchisee for Miami, the 
company was called Marketing Syndicate, Inc.; and Mr. 
William Zucker from the Detroit area; and also Thomas Lyder 
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from Ohio. 

I didn’t count them, but I think there was 

seven. 

J 

, THE COURT: You have named seven. Cristina, 

Johnson, Johnson, Sayowitz, Zucker and Lyden. Anybody 
else? 

THE WITNESS: No, I believe that's all. 

Q Would you tell tt|e Court and jury what you said 
at this meeting and what Mr. ( .Cohen said at this meeting? 

A At this meeting I directed accounting to the 
franchisees because that was their meeting that the called. 
I told them that since Status Marketing was no longer in 
existence, that they would be responsible for all real 
estate related matters. 

Mr. Cohen addressed the group and told them 
that Richard I'acking was financially sound and then distri¬ 
buted the 969 financial reports for both Richard Packing 
and Richard Franchise Investment to all of the franchisees. 


southern Dormer court reporters, u.s. courthouse 
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THE COURT: I read the decision and, under 
the circumstances, I recognize from what Judge Friendly 
said that I have a degree of latitude within a reasonable 
time after the last date of the conspiracy to admit certain 
evidence subject to limiting instructions. 

MR. SCHATTEN: And the other conversation, your 
Honor, takes place, I believe, in December or January of 
197* ’7), and as to which this witness will testify that 

he conferred with Mr. Cohen over the fact that $700,000 
of Richard Franchise's monies were taken by Richard Packing 
and loaned to the Dune Buggy subsidiary, all prior to 
June 30, 1970, and this was the first time he learned 
about that. 

MR. BLOCK: You know, your Honor, he has 
told us now about the second conversation, and I certainly 
object to that. That gets into a question of business 
judgment, with which I don't think we are concerned in this 
case. 

We have not had the details of the first con¬ 
versation he wants to elicit. 

MR. SCHATTEN: The first conversation will show 
that Mr. Cohen stating that for a period of several months 
prior to June 30, 1970 the company was losing in excess of 
$30,000 a month. We of course offer these conversations 
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solely against the defendant Cohen. 

THE COURT: When was that conversation? 

MR. SCHATTEN: This was the August 10th 

conversation. 

THE COURT: Well, that's a closer question, 

Mr. Block. I will go along with your first comment. The 
first one mentioned is much after the fact and it is col¬ 
lateral. I think this is closer to having probative value. 
I am prepared to listen to you, but I think in this one, 
the date, approximately ten days, or thereabouts, from 
the on or about conclusion date would not be a decisive 
thing from this Court's point of view. 

I am interested in your comments on the proba¬ 
tive value of the proffered testimony. 

MR. BLOCK: That the company has been losing 
$30,000 a month for how long? 

MR. SCHATTEN: For several months. 

MR. BLOCK: Mr. Orenstein makes the point to 
me that he may not. have known that at the time. The fis¬ 
cal year we know is June 30th -- 

THE COURT: 1 would obviously permit latitude 

on cross examination, should I admit it. 

MR. BLOCK: I don't think you ought to admit 

it, on that ground. 
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testimony would clearly show the falsity of those 
statements. 

THE COURT: The last date I show is purchases, 
and maybe sales, end of April 1970, and you are talking 
about a conversation on August 10, 1970. You say that 
he said that the company had been losing $30,000 a month 
for several months? 

MR. SCHATTEN: Yes. 

THE COURT: Did he say how many months? 

MR. SCHATTEN: I don't believe so. 

THE COURT: I am sustaining the objection. 

(In open court.) 

MR. SCHATTEN: May I have this marked, please. 

(Government's Exhibit No. 67 was marked for 
identification.) 

BY MR. SCHATTEN: 

Q Mr. Rally, I show you Government's Exhibit 67 
for identification and I ask you whether that document 
relates to the Indevors — 

MR. SEGAL: Objection. 

Q I want to refer your attention to Government's 
Exhibit 67. I would like you, in considering Government's 
Exhibit 67, to consider it with respect to Government's 
Exhibit 65 in evidence. 
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this is a complete list of all the franchisees, but it 
is not correct as to all the units, is that right? 

A Correct, sir. 

Q Weren't you being informed as to the time 
each and every licensing agreement was entered into? In 
the course of your work, when Status Marketing made a 
licensing agreement, weren't you informed about that? 

A There was a cross-over of information, yes. 

Q There was? 

A Yes. 
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there about the franchise agreement; it just says 
"See Circus Wagon International," doesn't it? 

A Yes. 

THE COURT: Just so the record is correct, I 


believe you said 52. 

MR. BLOCK: I'm sorry. I meant 65. 

THE COURT: I just want the record ..o reflect 
that, because you are showing him 65. 

MR. BLOCK: Right. 

Would you mark this, please? 

(Defendant Cohen's Exhibit AA was marked for 

identification.) 

Q I show you this document. Have you ever seen 


that before? 

A Yes, sir. 

Q Is that a document that you prepared? 

A Correct. 

Q You prepared that? 

A Yes, sir. 

0 That was as of April 1, 1970? 

A Correct. 

MR. BLOCK: I offer it in evidence. 

MR. FEFFER: We have no objection, your Honor. 
THE COURT: Very well. 
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How about Mr. Robson and Mr.Segal? 

(Pause.) 

MR. ROBSON: I have no objection. 

MR. SEGAL: I have no objection. 

THE COURT: Very well. Received. 

(Defendant Cohen's Exhibit AA for identification 
was received in evidence.) 

Q Is this a complete list, to the best of your 
knowledge, of all the franchise licensing agreements and 
units as of April 1, 1970, and I am referring now to 
Exhibit AA, or was that prepared for some kind of special 
purpose, and is it only a partial list, or don't you 
remember? 


A I don't remember, out it could be a partial list, 
because I notice that Puerto Rico is not here, and I 
don't know exactly when they were terminated. 
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have been testifying about, that is, from September of 
1969 up through, say, about May of 1970 — weren't you in 
very frequent contact with Mr. Cohen? 

A Yes, sir. 

Q Would it be fair to say you spoke to him on 
the telephone almost every day, maybe several times a day? 

A Yes, sir. 

Q Did you have frequent meetings with him? 

A Yes, sir. 

Q And you and he were consulting with regard to 
the problems involved that the company had; isn't that 
correct? 

A Correct. 

Q Almost on a daily basis? 

A Correct. 

Q And at the instance of the Government, you have 

singled out various conversations and you are giving 
them to us pretty much from your recollection, except 
as you have been shown various documents? 

MR. SCHATTEN; I object, your Honor. 

0 Isn't that correct? 

THE COURT: If you understand the question, I 
will let you answer it. If you don't understand it, say 
so. 
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(Defendant Cohen's Exhibit FF for identification 


was received in evidence.) 

THE COURT: Is that May 15th, Mr. Block? 

MR. BLOCK: Yes. This is a report of Circus 
Wagons, units under construction as of May 15, 1970. 
And there is a code, (F), according to a note means a 
franchise store, and (C) means a company store. 


Just summarizing this, it indicates that ground 
was broken for a store in Miama, Florida on 11/24/69. 

That was a franchise operation. 


Another franchise operation in Youngstown, 


Ohio, ground br ken February 24, 1970. 

Another franchise operation in Milford, 
Ground broken March 10, '70. 


Massachuset ts 


And for a company store, Downey, California, 
ground was broken April 5, '70. 

Then there are figures as to the percentage of 
completion and the estimated opening date. 

Number of units opened, 4. And they are listed. 

There are two company stores, one at Anaheim, 
California; another at Northridge, California, and two 
franchise stores, one in Toronto and one in North Miami, 
Florida, and they are opened on various dates between 
11/15/69 and March 17th of '70. 
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A The prospective franchisee for Lexington 
Kentucky I believe wanted to sell us his particular piece 
of property, and I believe his franchise was almost contin¬ 
gent upon us buying or leasing his properties. 

Q Do you know how many, if any, other situations 
existed like the Lexington situation? 


A To the best of my knowledge, that was the only 

one. 

Q Were there other ones on that kind of a situa¬ 
tion where that took place with any other franchisees? 

A I don't understand your question. 

Q By that I mean, this was a franchisee obviously 
trying to make some money by selling the company's land 
and then taking the franchise back, is that right? 

A Possibly. 

Q Was there anybody else who came up with any 
other wrinkles in which he would be selling at the same 
time that he would be buying something? 

A To the best of my knowledge, that was the only 

one. 

0 In any event, it is true, is it not, that the 
matter of franchises and the matter of the contingent 
possibly connected with the franchises are myriad, right? 

A Yes, sir. 
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Q And that the business of franchises is a little 
more complicated, perhaps, than selling a can of peas out 
of a grocery store? 

A Correct. 

q And that very often there are caveats or there 
are conditions that have to be fulfilled before other thing^ 
happen, is that right? 

A Yes, sir. 

Q And that is a natural occupational disease 

connected with the franchising business, isn't it? 

A Yes, sir. 

Q Do you know whether the company acquired land 

from Youngstown, Ohio? 

THE COURT: At any time? 

MR. SEGAL: No, your Honor. I had indicated 
to the witness I am talking as of February of 1970. 

THE COURT: Very well. 

A I believe the company had entered into a ground 
lease in Youngstown prior to my joining them. 

0 Do you know whether or not ground was broken 
in February? 

A Yes, sir, ground had been broken. 

0 When we talk about breaking ground, I assume 
it doesn't mean somebody walking over and kicking the 
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Q Did you ever state to the Government that 
that information came to you by Mr. Cohen? 

MR. BLOCK: Cohen? 

THE COURT: Yes, he said Cohen. 

Did you ever tell the Government that that infor¬ 
mation about the $20,000,000 came to you from Mr. Cohen? 

THE WITNESS: Yes, sir. 

0 Read 2555 and I ask you the same question. 

THE COURT: 3555? 

Q 3555. 

Did you not tell the Government that that infor¬ 
mation came to you from Mr. Cohen? 

A Yes, sir. 

MR. SEGAL: No further questions, your Honor. 

THE COURT: Very well. 

Mr. Robson? 

CROSS-EXAMINATION 
BY MR. ROBSON: 

Q Mr. Kally, during the period that you were 
employed by McDonald's, you developed a substantial amount 
fo experience as to the operation of franchise chains 
in the food business; is that right? 

• A Yes, sir. 

Q And you became pretty sophisticated abouc knowing 
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which locations were good and which ideas were good, 
et cetera; is that correct? 

A Yes. 

0 When you decided to join Richard Packing after 
talking to Mr. Cohen, was that on the basis of any checking 

that you had done of the Circus Wagon concept, the whole 
thing? 


A Yes, sir. 

Q You checked it out with various people and 

satisfied yourself that it was a pretty good idea, didn't 
you? 

A Yes. 

Q You really thought it was going to sell? 

A Yes, sir. 

0 And sell fast, really good? 

A Yes, sir. 

Q As a matter of fact, you hoped to make a con¬ 
siderable amount of money as income based upon the earnings 
of that company, did you not? 

A Correct. 

Q When you concluded that it would sell, am I 

correct that what you concluded was that you'd be able to 
find franchisees without too much trouble, is that 
correct? Not you, that the company would be able to find 
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2 

franchisees, is that correct? 


3 

A Yes, sir. 


4 

Q And that you'd be able to find good sites without 


5 

too much trouble; right? 


6 

A Yes, sir. 


7 

Q And that the operation would be profitable 


8 

financially? 


9 

A Correct. 


10 

Q Let me go through with you quickly the process 


11 

of selling a franchise. 


12 

Mr. Segal asked you, I think, at one point. 


13 

whether it was not true that selling a franchise was a little 


14 

different from selling a head of lettuce, and I think 


15 

you agreed it was. 


16 

A Correct. 


17 

Q In fact, a man doesn't walk into the office and 


18 

say, "Here's my check; give me a franchise." It's not 


19 

that simple, is it? 


20 

A Correct. 


21 

Q Generally speaking, what happens, is this not 


22 

true, is that pursuant to an advertisement in the newspaper 


23 

or some other source, an individual will communicate with 


24 

the company and indicate an interest in acquiring a 


25 

franchise? Step No. 1? 
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MR. ROBSON: Does that bother you very much, 

Mr. Feffer? I hope you won't make comments. 

THE COURT: I would hope nobody makes any 
comments. We are going along very nicely here. 

I didn't hear any comments, and I hope we can 
continue on the same level as we have. 

MR. ROBSON: I was closer, your Honor, and I did 

hear. 

Q Suppose a man put up a good-faith deposit, 
$2,000, $5,000, $10,000; would you consider that a sale, 
if the contracts had not yet been signed and there 
were still some steps to be taken, like locating some 
satisfactory sites? 

A Depending on the deposit, what type of a note 
this deposit would consist of. 

Are you talking about note or money? 

Q Note or cash. 

A I would then consider that more a bona fide sale, 
yes, sir. 

Q Even though the lanu had not yet been lcoated 
and the contracts had not yet been signed? 

A Correct, because I think this puts the burden 
on both people now to fulfill the agreement. 

Q And yet the fact is that one month, two months. 



SOUTHERN DISTRICT 







1 

2 

3 

4 i 

5 

6 

7 

8 

9 

10 
11 
12 

13 . 

14 

15 

16 

17 

18 

19 

20 
21 
22 

23 

24 

25 

<1 

II 


944 

9 elmch Kally-cross-redirect 2878 

three months down the road, that deal might fall through? 

A Correct, sir. 

Q So that there could be a situation in March 
of '69, let's say, before you joined the company, where a 
purchaser had given a good-faith deposit, intending — 
indicating his intention to acquire a substantial number 
of sites -- 

A Correct. 

Q — which would be considered a sale by you, 
and yet that deal might fall through completely, for 
any one ol? a number of reasons, including inability to 
get land, or any one of a hundred reasons; is that 
correct? 

A Correct, sir. 

MR. ROBSON: I have no further questions. 

THE COURT: Thank you. 

Mr. Schatten, you may inquire. 

REDIRECT EXAMINATION 
BY MR. SCHATTEN: 

Q Mr. Rally, you testified on cross-examination 
that you told the Government that Mr. Cohen had told 
you about the $20,000,000 coming in from a European source; 
isn't that right? 

A Yes, sir. 
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Q Do you know, Mr. Kally, whether any other 
people who had Circus Wagon franchise contracts with Richarb 
Packing and Richard Franchise Investment as of April 1, 

1970, who are not listed on Mr. Cohen's Exhibit AA? 

A The only one I can think of that is not on 
this list is the Canadian franchise. 

Q How many franchises £id the Canadian fran¬ 
chisee have? 


THE COURT: How many units? 

Q How many units? 

A One. 

MR. SCHATTEN: Mr. Block, may I have Mr. 

Cohen's Exhibits DD, EE and FF, please? 

MR. BLOCK: Of course. 

(Pause.) 

Q There is a reference on Mr. Cohen's Exhibit EE, 

bottom of page 1, top of page 2, that is the May 18, 1970 
notes or letter that you wrote regarding the franchisee 
meeting in Chicago, Illinois May 9, 1970. The reference 
is "A copy of the financial statements of Richard Fran¬ 
chise Investment and Richard Packing has been furnished 
to each of the franchisees as they had requested." 

Who furnished copies of the Richard Packing 
and Richard Franchise financial statements to that meeting? 
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0 What was Resort Products? 

MR. BLOCK: That I object to. The mere fact 
he has his offices there, it seems to me, doesn't open up 
the subject for redirect. 

THE COURT: Sustained. Next question, Mr. 

Schatten. 

MR. SCHATTEN: Thank you, your Honor. 

Q What problems were you referring to when you 
talked about the problems in 1969 and 1970 in connection 
with the development of franchise ? 

A The company had entered into quite a few leases 
without any contingencies involved and were paying rent 
without actually having been able to begin construction. 

The problems were to get these particular 
locations started in the various states mentioned before. 

Q Were there any other problems? 

A The problems regarding — the major problem 
was the real estate and construction beginning. 

Q Do you know whether there were any problems 
in connection with financing — 

MR. ROBSON: The witness testify and he didn't 
require any further help from Mr. Schatten. 

THE COURT: Sustained. Just state your 
question, sir. 
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Q Do you know whether there were any other prob¬ 
lems? 

A In 1970, the inability to — 

MR. BLOCK: I am going to object to talking 
about any period in 1970, which is subsequent to the date 
that you.' Honor — 

THE COURT: Yes. If you're going to talk 
about 1970 and talk about a period in 1970, would you 
tell us first what date you're talking about before you 
get into the subject matter? 

THE WITNESS: The period of April and May of 

1970. 

THE COURT: I will permit an inquiry in that 
area, Mr. Block. 

Q Will you answer the question, what problems 
were there? 

A The financial problems with regard to real 
estate, construction. The other period of time, maybe the 
latter part of May, 1970, with — 

Q would you tell the Court and jury, Mr. Kally, 
what were those problems? 

A Financial problems. 

Q Would you describe them in detail, please? 

A SLow ^ay on construction projects, slow pay of 
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suppliers, delays in moving reaj estate contracts through 
the ST. Paul office, a slow down of field service visits 
at the request of Mr. Cohen — 

MR. BLOCK:. I didn't get that. 

THE WITNESS: A slow down of field service 
visits, operations visits to — 

Q Will you explain that, Mr. Kally? 

\ That was at Mr. Cohen's request, that we not 

have people make field trips to the operating stores in 
Ohio or Miami at that particular period of time. I remem¬ 
ber specifically a direction from Mr. Cohen that I don't 
go to Ohio, because of cost factors. I think everything 
basically revolved around finances at this time. 

Q I want to refer you, Mr. Kally, to Mr. Cohen's 
Exhibit CC , and I want you to look at the letter and read 
it (handing). 

(Pause.) 

A I have read it. 

Q There is a reference there about notifying 
Status Marketing of an increased fee in the amount of 
$25,000 as of May 1st. Do you know whether Status Mar¬ 
keting sold any franchises after March 30, 1970? 

MR. SEGAL: Objection. 

THE COURT: Overruled. Do you know whether or 
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the fact that this was actually accomplished, an actual 
accomplished fact, and if so, what did you say? 

A I believe I said — 

Q To whom? 


| 


THE COURT: Wait a minute. One step at a 
time. You have asked a double question and you're getting 
unfortunately, a double answer. 


MR. SEGAL: I will ask one question at a 

time. 

THE COURT: Are you going to withdraw the 

question? 

MR. SEGAL: Yes, your Honor. 

Q Did you ever state to anyone the fact that 
you had heard that there was a $20,000,000 commitment? 
A Yes, sir 

Q Was that person or were those persons fran¬ 
chisees? 


A Yes, sir. 

0 Who were they? 

A To the best of my recollection they were a Mr. 
Cristina, a discussion with Mr. Sayowitz. I believe those 
were the only two, sir. 

Q When were these discussions held? 

A I believe in Mr. Cristina's case, in Raton 
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MR. SCHATTEN: 64, your Honor. 

(PAuse.) 

MR. SEGAL: I object to this on the ground 
that there is nothing in the testimony, nothing in the 
redirect which makes it any more admissible than it was 
before. 

MR. BLOCK: I object to it too. 

THE COURT: I will.hear counsel at the side 

bar. 


(At the side bar.) 

RM. SCHATTEN: Your Honor, it is the govern¬ 
ment's position that, as your Honor indicated, in originally 
ruling this out, you suggested to other counsel if they 
opened the door we could get in this. Mr. Segal spent 
extensive time on rerecross discussing the conversations 
with Mr. Cristina, discussing whether Mr. Kally had ever 
discussed the $20,000,000 commitment. 

THE COURT: I heard it. 


MR. SEGAL: I would like to know what door 
has been opened by mention of a name? If the area of 
opening the door means that you merely mention the name 
and that brings everything in, then I don't know what open 
the door means. 


ng 


THE COURT: You placed in issue the credibility 
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of this witness on a subject and the subject I am referring 
to at this moment is whether or not he discussed the 
commitment, the letter committing millions of dollars 
worth of funds, $20,000,000, or whatever it was, with 
anyone. 

He said, according to my notes, that he dis¬ 
cussed it, among others, with Mr. Cristina, whether he met 
with him, and with Sayowitz, and since you placed his 
credibility in issue on this subject, I think in rebuttal 
the government is entitled to come back and offer this. 

MR. SEGAL: And show what, your HOnor? They 
are going to show he had a discussion with Milton Cohen. 

So what? 

THE COURT: It supports the proposition he 
was talking about this large commitment long before he 
spoke to the government. 

MR. ROBSON: Quite the contrary, your Honor. 

He says he has heard that a franchisee heard something 
about it. If anything, this tends to contradict what he 

i 

se^s because he apparently doesn't know anything about it. 


i 

! 
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THE COURT: Then I will permit you to argue 
that, but, as far as I can ascertain, Mr. Segal, you 
opened the door to the conversation with Cristina 
relating to the commitment and though I did not let 
this document in, and I sustained an objection when it was 
initially offered, I am constrained, unless I hear some 
new and compelling argument, to overrule the objection. 

MR. SEGAL: Your Honor, this statement doesn't 
indicate anything at all about the fact that the Richard 
Franchise $20,000,000 — all it says is that this is an 
internal discussion between this witness and Mr. Cohen 
and it says, "We are talking in these terms," but not 
that it was conveyed. 

THE COURT: Would you like a voir dire examination 
before 1 rule? 

MR. SEGAL: I would rather cross him than have 
a voir dire, your Honor. 

THE COURT: You nay do that. 

MR. SEGAL: I don't see that this has been 
opened in this sense, or that it is probative. The 
Government was allowed to go into this $20,000,000 out 
of left field, and indicative of the way the Government 
proof is coming in, they throw something in and it explodes 
in their faces, and if we go into it, they go into all the 
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other 


nuances — 


the COURT: I kept this out yesterday _ 

hr. segal: The S20 , 000 ,„ 00 uas in 

the testimony and it thouidn't have teen in. but , 
couldn't stay away from it. 

THE COURT: Once you inquire and open the door, 
I have an obligation to admit material such as this 
-t in the first instance, but when the door i 9 
The objection is overruled. 

(In open court.) 

the COURT: Government's Exhibit No. 64 for 
identification win be received. 

(Government Exhibit No. 64 for identification 
"as received in evidence.) 

HR. SCHATTEN: your Honor, may I be permitted 
at this time to re- this to the Jury? 

the COURT: You may. 

E Mb <Hr ' SChStte " re “ dS ‘° the JUrV fr °" Gdvernmenf. 

Exhibit No. 64 in evidence.) 

BY MR. SCIfATTEN: 

Block, on his re-recross, made reference 
to hi. Exhibit II for identification - 

the COURT: You are a little 

a little far on that. i 

think it was Mr. Block'«? 

■lock s recross examination. 
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open any doors in this matter. 

THF. COURT: I would be inclined, Mr. Feffer, 
to indicate now that I would rule against the inadmissi¬ 
bility of the chart relating to Harvey Cohen, which is 
46 for identification. 

Now, would you speak to the chart relating to 
Milton Cohen? I gather from what you said, Mr. Block, 
that you don't contest the accuracies of the underlying 


data? 


MR. BLOCK: That's right. If your Honor 


please, I have a fundamental objection which I brought to 
your Honor's attention off the record a couple of days 
ago, and that is that there is no proof whatsoever that 
M;. Cohen in exercising rights accorded him under the 
securities laws as an insider, or a control person, to 
sell a very limited amount of stock, unregistered stock 
in six=month periods, that that is what is involved here. 

I don't think there is any question about that, 
and the prejudice arising from the exercise of its lawful 
right, in the absence of any evide-ce, showing that this 
was done in connection with any desire to violate the 
law, is the basis on which I urge that this document not 


be received. 


THE COURT: Mr. Segal and Mr. Robson, I will 
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2 

hear you relative to the proffered offer of Government's 

• 

3 

Exhibit 48 for identification, which of course will be 


4 

received relative to Mr. Deutsch and Duboff as subject to 


5 

connection. 


6 

MR. SEGAL: Your Honor, I would of course 


7 

object to it and I would object to it even subject to 

1 

8 

connection. There is nothing in the information or in the 


9 

indictment which would indicate that Cohen's private sales 


10 

were a part of or even contemplated by the conspiracy 


11 

here, nor that they in fact had anything to do with this 


12 

stock being traded up or the intention of Mr. Cohen to 


13 

indicate or intimate that they were part and parcel of 


14 

whatever inferences can be drawn from this by Mr. Cohen. 


15 

I think it wuld be totally prejudicial and 


16 

’-b is admitted, it should be admitted solely as to Mr. 


17 

Cohen and not subject to connection. This is not a part 


18 

of the conspiratorial nexus at all and this would be a 


19 

new charge that we have no way of contending against, nor 


20 

was it anything that the government saw fit to include in 


21 

the information or the indictment originally returned. 


22 

MR. RODSON: If I understand Mr. Feffer 


23 

correctly, the real sole basis for offering this, which 


24 

he claims is foundation for offering it, is to show Mr. 


• 25 

Cohen made a profit in the sale of his stock. 


d 
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I know that profit is not an unlawful activity, but, as 
a matter of fact, a highly desireable which most of us 
have at one time cr another tried to accomplish in the stoc! 
market, qenerally unsuccessfully. 

If there is evidence that these profits were 
tied into the manipulation, we might have another story. 

The fact that they happened to have occurred during a perio< 
of a year or a year and a half when the government alleges 
a conspiracy in 17 or 18 stages -- that's a hyperbolic 
statement — but the fact that they occurred during this 
period of time doesn't, it seems to me, automatically tie 
the two together. All we have is coincidence of period. 

For that further reason, I object, plus the fact that this 
evidence seems so slightly probative of anything I think 
ft is hardly necessary to establish that any president of 
a public corporation has a motive, if he wants to, to make 
a s tock move. 

The fact that he also made dollars on the 
side doesn't add a great deal, but it does create a lot 
of prejudice in this case. The jury hears about $400,000 
and it rubs off on my client and Mr. Segal's client with 
very limited probative value. 

Under the new federal rules, which haven’t 
yet ben adopted, th< Court is given discretion to keep out 
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cv dcnce even thouqh relative and probative if the preju¬ 
dicial value outweighs the probative value. 

MR. BLOCK: There is one other point I want 
to make to your Honor, and that is this: 

This chart shows that Mr. Cohen bought 500 
shares during the period and sold 13,250 shares, and I 
think this is important, your Honor, because under the one 
percent rule during that period, and this is subject to 
check by the government, he would have been entitled to 
sell upwards of 34,000 shares — in other words, 34,000 
plus, you know — so what he was doing here, really, was 
selling approximately one-third, or a little less than 
one-third of what he was lawfully entitled to sell. 

THE COURT: There is something in the Dribbel 
rule or was, relative to a group, if I recall correctly — 

MR. ROBSON: There still is. 

j 

THE COURT: There still is. All right. I'm 
not sure if, for example, Mr. Cohen and his brother would b| 
considered members of the group. I would suggest that if 

I 

they are, there is an explanation, and if that is the 

I 

case, were you to bring this out, I would suggest that 
this would involve an opening of the ‘door relative to 
Harvey Cohen. 

Is there anything else you wish to say before 


i 


southern district count reporters, u.s. courthouse 
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we hear from Mr. Feffer? 

MR. BLOCK: No, no, what I am talking about 
is Milton Cohen himself, on the basis of his own holdings, 
had the right to sell 34,000 plus. 

(’’ause.) 

TIIF. COURT: Is there anything else you want 
to add before we hear from Mr. Feffer? 

MR. BLOCK: No, your Honor. 

* 

MR. FEFFER: Just briefly, your Honor, this is 
evidence of substantial gain, profit-wise, close to a half¬ 
million dollars, as a result of the very acts that Mr. 

Cohen is charged with doing in the present information, 
that is, manipulating the price of the stock and causing 
it to rise. 

Furthermore, I think there are other things 
about this document which are noteworthy, the fact, for 
example, that 3,500 shares are sold through Kelly, Andrews , 

v 

Bradley, the fact that the last, oh, 10,000 — I'm just 
taking a guess — are sold through to New Dimension and thei 
go right to the Denver funds. This is additional reasons 
why 1 think the jury could look at this and ask some very 
serious questions. 

Basically, your Honor, it is a man profiting 
by what the government contends is the result of an ille¬ 
gal act which is charged in the information. 
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2 

THE COURT: And you would want that offered 


3 

directly against Mr. Cohen and subject to connection against 


4 

Mr. Deutsch and Mr. Duboff? 


5 

M7. FUFFER: Yes, your Honor, that would be 


6 

fine for now, but eventually we would ask, obviously, 


7 

that it all be connected. 


8 

MR. SEGAL: I would indicate that the govern¬ 


9 

ment which is asking for a subject to connection nexus might 


10 

be indicating there is a two-conspiracy problem, and if 


11 

there is a conspiracy to manipulate stock, is the govern¬ 


12 

ment going' to be saying there is a conspiracy of the defen¬ 


13 

dant Deutsch and the defendant Duboff to share in these 


14 

i 

proceeds? i 

15 

THE COURT: No, but if each got his own 


16 

piece of the action, so to speak, I would think that you 


17 

would have one conspiracy despite the fact that one would 

18 

gain by selling his own stock and the other would gain in 

19 

some other fashion. 

20 

I think at the moment, from what I have heard- 


21 

I conclude, at least, from what I have heard, that what the 


22 

government is talking about is one conspiracy and of course 

I 

23 

a single conspiracy can have more than one object or more 


24 

than one means of effecting results which result in profits 


25 

to various of the conspirators. 

{ 
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1 think I have heard enough, gentlemen, to 
rule on Exhibits 46 and 48. 

The objections which have been made to 
Government's Exhibits 46 in evidence, which relate to the 
transactions of Harvey Cohen, that objection, or those ob¬ 
jections, are sustained. 

The objections which have been made to the 
offer of Government's Exhibit 48 for identification, which 
relate to purchases and sales by Milton Cohen, who is on 
trial here, those objections are overruled. 

MR. BLOCK: May I just ask one question, and 
that is, would the government be willing to stipulate in 
connection, in light of your Honor's ruling, thatthe 
sales shown here were all lawful under the Securities Act? 

MR. FEFFER: No, your HOnor. 

THE COURT: The government chooses not to 
stipulate and I am not going to force them to do so. 

MR. BLOCK: Will you make a statement to the 
jury, then, because all I am asking is for the fact, that- 

THE COURT: May I suggest that yju may want 
to include this in your requests to charge? I might sug¬ 
gest that I would consider it in that context. 

I just would like to qet from the government 
confirmation of a year I think I put to Mr. Block when he 
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2 

Bradley firm trading profit" ~ well, on the third line 

3 

you have Kelly, Andrews & Bradley profit, $4,050. That is 

4 

what the chart shown, 47? 

5 

A Yes, dr. 

6 

^ So that this figure was corrected, then, with 

7 

this red writing at the side? 

8 

A Yes. [ had not completed the total computa¬ 

9 

tion -- 

10 

MR. BLOCK: I move to strike that out, your 

11 

Honor. I didn't ask him that. 

12 

THE COURT: Yes. Strike it. The jury will 

13 

disregard it. 

■ 

14 

MR. FEiFLR: Your Honor, may I suggest now 

15 

that document, since it was referred to and read from. 

16 

that it be ot re in evidence? 

17 

MR. BLOCK: I am just discussing that with my 

18 

• co-counsel, your Honor. ' ’ ■ 

19 

. THE COURTi Yju now have the advantage of 

20 

{ 

the government's suggestion and you know there is no oppo¬ 

21 

sition to the offer, should you choose to make it. 

22 

(Pause.) 

23 

MR. ROBSON: Your Honor, I have not really had 

*1 

a chance to examine it, but wo went through a great deal 

25 

of effort to got this chart agreed to ns a fair represen¬ 


tation of certain f icts and I don't really want to got 
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involved in reviewing another chart — 

MR. BLOCK: All right, I am not offering it 

in evidence. 

THE COURT: Very well. 

I suggest, then, you return it to Mr. I’effer. 
MR. BLOCK: Yes, sir. 

0 No, sir, it is correct, is it not -- let’s 

talk about the stock that Kelly, Andrews & Bradley acquired 
at $2H on March 18, 1969, as shown on 47; that is in the 

t 

second box at the top. 

They paid $28 a share for this and that was 
taken in by the Kelly, Andrews & Bradley firm trading 
account, right? 

A Yes, sir. 

• / 

0 That could be considered an original subscrip¬ 

tion, couldn't it? Is that within your area of competence? 
Do you feel qualified to answer that question? 

A Not being an attorney, I may have an opinion 

you don't agree with. 

0 All right, you feel it involves questions of 

law? 

A That's correct. 

0 Let's lake it this way: 

Kelly, hndrcws & Bradley buys 500 shares of 

SOUTHERN OISTI. CT COURT REPORTERS. U.S. COURTHOUSC 
FOLEY : ;u»nt, NEW YORK. N.Y. CO 7- «SB0 






bmv Filmore-cross 3123 

an original issue of 10,000 shares at $28 and March 18, 

1969 — isn't that right? 

A Yes. 

() Now, Kelly, Andrews & Dradley could con- 

l 

ceivably have held t.hat stock for six months or a year 
instead of disposing of it within the next few days, isn't 
that correct? They could have? 

A It's possible. 

Q As it happened, and what you reflect on the 

chart, is that Kelly, Andrews & Dradley on the same day 
got rid of it at a profit of three points, right? 

A Yes. 

0 If Kelly, Andrews & Dradley had held that 

stock until June of 1969, at whici. time they had sold it, 
say, at a loss, would you have reflected tna. on the chart, 
if it were left to you, or would y>u have asked for instruc 
. tions from- the United States Attorney with respect to that? 

A • I would have reflected anything the record 

showed. 

Q You mo.m in accordance with the instructions 

of the United States Attorney, isn't that right? 

A In accordance with instructions, I was to 

prepare — 
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0 Right. That is all I want to know. 

A Yes. 

0 Let me ask you something, sir: 

On the 5,000 shares at $28-1/2, the transaction 
in the middle box of the first line of five boxes on 47, 
you show 5,000 shares at $28-1/2, and that is where 
Financial Venture Fund bought the stock tnrough its account 
at Jaffee, from Kelly, Andrews & Bradley; right? 

That was the transaction? 

A Yes. 

MR. FEFFER: Your Honor, may I suggest we try to 
prop this up on some chairs so that everyone can see it? 

THE COURT: Yes. 

0 Are you saying that Financial Venture Fund had 
to pay or was charged commissions on that transaction 
by Jaffee & Company and also by Kelly, Andrews & Bradley? 

A That's correct. 

Q Well, I call your attention to Government's 

Exhibit 50, which is the purchases of Richard Packing 

• * • 

Company common stock i>y Denver Mutual Funds through 
Jaffee S Company, and am I not correc tthat on that first 
line we talked about — just let mo finish my question — 
you showed the purchase by the Fund on March 18, 1969, 
and the Fund is Financial Venture Fund, 5,000 shares. 
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price 52C-1/2, source of stock, Kelly, Andrews & Bradley, 
and the commission war, $1,052.50? right? 

A Correct. 

Q Referring now to 48 in evidence, and that is 
the document the jury already has, Schedule of Purchases 
and Sales by Milton Cohen with Respect to Richard Packing 
Company from October 7, 1968 to February 20, 1970, Loew & 
Company — do you hav.; the chart in front of you? 

A Yes. 

Q Loew & Company has a branch in Minneapolis, 
and did you find where Mr. Cohen sold stock ti.* ,>ugh Loew & 
Company he was dealing with the. Minneapolis branch? 

A I believe lie was. 

Q And the other side of the transaction was — of 
some of the transactions, anyway, was John Stephens & 
Company, also a Minneapolis broker; right? 

A That's correct,* yes. •• 

0 . Did you review in this connection any legal 
opinions in connection with these sales? 

A I saw several legal opinions. 

0 Did you mni.eh the legal opinions up to the sales? 

A No. I didn't have all the legal opinions. 

Q I sec. 

Well, do you know of your own knowledge that all 
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of these sales by Mr. Cohen were lawfully made under the 
so-called 1 percent rule of the SEC? Do you know that, sir? 

A To the best of my knowledge, I do know that 

Mr. Cohen had opinions of counsel to the effect that 
these sales could be made. 

0 Right. That is a customary way of insiders, 
and Mr. Cohen was an insider at this time, to dispose 
of their unregistered stock? 

Are you aware of that? 

A Yes. 

Q Are you aware, from your work on this case, 
that Mr. Cohen, at l«-ust in October of 1960 and up through 
the stock dividend -- 

A Mr. Block, I am having trouble hearing you. 

Q I'm sorry. 

Are you aware that Mr. Cohen, in October of 
1968 and, as a matter of fact, up through May of 1969, 
when the first stock dividend was declared, owned 187,500 
shares of the company? 

A Yes. I believe that is reflected — 

0 In the original registration statement? 

A In the balance sheet. 

0 And in the original offering circular of 

% 

Richard Packing, Exhibit A; isn't that right? 
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have records and documents which were provided to us by 
Richard Packing Company and I have discussed this with 
Mr. Block in some detail, and I'believe that he's 
prepared,at least to the underlying records, to stipulate 
as to authenticity. Bank account records, checks and the 
1 ike. 

/ 

THE COURT: All right. 

Let me hear from Mr. Block on this subject. 

MR. BLOCK: T have had this document and I object 
to it very, very strongly on several grounds. 

The first ground is that, as your Honoe well 
knows. here is no charge in this information that there 
was anything wrong wi r.h the application of the proceeds 
of the second Reg A offering. 

THE COURT: Let's clear that up right now. 

Mr. Feffer,do you accept that premise or do 
you reject it? 

MR. FEFFRR: I reject it, your Honor. 

MR. BLOCK: Let Mr, Feffor then point to whore 
there is anything about this in the information. 

(Pause.) 

MR.FEFFER: Paragraph 11(g), I believe it is, 
states that on or about. March 11, 1969, Milton Cohen, 

Bernard Doutnch, the defendants, caused to be filed with. 
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the United States Securities and Exchange Commission a 
false and misleading offering circular in connection with 
the purported public offering of 10,000 shares of 
Richard Packing stock, which failed to disclose, among 
other things -- and it lists certain things with some 
sper‘ f icity. 

MR. BLOCK: In other words, this is supposedly 
included in the "among other things"? 

It's a guessing game,your Honor. I think it's 
just so unfair. It's typical of what we have been 
confronted with in this case. 

THE COURT: It’s certainly not included among 
1 of (cj). It’s certainly not included in 2. 

I must suggest I don't think it's included 

• • 

within 3, 4 or 5. 

I would suggest that I would not accept it as 
."among ether things." . 

Is there anything else in the information which 
charges the defendants, or any of them, with a misuse 
of the proceeds of the Reg A? 

MR. FFFFER: Not specifically, your Honor, 
except in the paragraphs that I have referred to, as far 
as I understand. 

THE COURT: I do believe, Mr. Feffer, that there 
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is a point at which this Court must draw a line. I think 
that we have reached it here. 

I do not find it within the four corners of the 
information. I do not accept that "among other things" 
permits you to prove anything and everything at the trial. 

Do defense counsel have any other objections 
not already voiced to Government's Exhibit 45 for 
identification? I will hear from you gentlemen, and then 
I will hear from Mr. Fcffer in response. 

MR. BLOCK: My theory is, your Honor, that I 
quit when I am ahead. 

THE COURT: Very well. I just wanted to give 
you the opportunity to ice the cake if you felt it 
appropriate. 

Mr. Segal? 

MR. SEGAL: Your Honor, I have the same feeling. 
I think the Court has pegged precisely what the main 
objection would be. 7. think also by pegging it that way 
arid by the -Government's failure to ever respond to a bill 
of particulars saying this particular item would open us 

up to an area that might take weeks to explore. It might 

N. 

very well take an exploration that certainly we have not 
been put on any notice for. It is impossible to guess 
as to what, the Government has meant in tire fact that there 
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were false statements made, when none has in fact been 
delineated. 

So that, as the Court has indicated, has been 
the nub of what the objection would be under these 
circumstances. 

THE COURT: Mr. Robson? 

MR. ROBSON: I can add a couple more, your 
Honor, at least so far as Duboff and Deutsch are concerned. 

Number one is that there is no testimony in 
the record at this point to indicate that the intent may 
have been so that even if there was any possible theory 

i 

under which it would come up, the actual use of the pro¬ 
ceeds is not indicative of what the intent was at the 
time, so we have a whole new area that has to be explored 
here. 

Number two, as far as the chart itself is concerned, 
this is not like the other charts which merely consists 
of a summary of records. This is now a subjective 
inteipretation of those records , because what it purports 
to do is to set aside certain company’s assets as having 
been used for certain purposes. 

Since we are talking about an operating company 
that has a constant inflow and outflow of funds, you get 
into much more serious questions. I’m sure your Honor has 
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had occasion when you had to prepare a use of proceeds 
description, it's difficult to know which money is applied 
to which. 

So, I think at this stnqe of the case, without 
any evidence at all, the chart would be inadmissible. 

Finally, as far as both Doutsch and Dudoff are 
concerned, I don't see how this can be possibly connected 
to them. 

THE COURT: I will hear from you now, Mr. 

Feffer, if there is anything that you want to point out 
to the Court or add to what you have said previously. 

I think you have a general idea of the Court’s 
thinking in the matter., but I certainly will hear you. 

MR. FEFFER: Just basically the information and 
the previous indictment charge a filing with the 
Securities and Exchange Commission of a document which as 
false and misleading. Specifically, it was with reference i 
to the circular that was filed to become effective on 
March 11, 1969, which is 5-B in evidence. 

The Government's position is that that was 
sulil. iciont, in and of itself, to allege that this document, 
which is not by any means lengthy, except if you take out 
the financial statement you are talking about, a ten-page 
document, that this document in itself contained misleading 
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information, and that the defendants mentioned,when they 
filed this document, knew that to be the fact. 

There is a section in 5-B that is entitled 
"Application of Proceeds," which is on Page 7. 

THE COURT: I am lookinq at it right now. 

MR. FEFFER: That is a section which is contained 
in the offering circular which the Government maintains 
is false and misleading. 

THE COURT: I would ask you one thing: 

I note that the checks which you mention were 
drawn between — or cleared between April 1 and April 29, 
1969, which, of course, is some weeks after the Reg A 
became effective. 

Do you have proof or can you make an offer 
that any of these payees, that the commitments to any of 
them were made on or before March 11, 1969? 

MR. FEFFER: I'm not sure I follow your question, 
ycur. Honor., for this reason, that — . 

THE COURT: I am thinking out loud to you that 
you are talking in essence about a siphoning off of 
proceeds which you say should have gone into Circus 
Wagons. 

MR. FEFFER: That's correct. 
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were not readily available for that purpose were to be put 
in an FDJC bank or securities — 

THE COURT: Couldn't you have charged the 
defendant in words or phrases with a misapplication of the 
proceeds of this offering? If you would have done that, 
you would have put them on notice of these charges. 

MR. FEITER: There is one further point in 
this regard too, your Honor — 

THE COURT: Answer the question. 

MR. FEITER: There is one other point in that : 

I 

regard. Mr. Rally was examined in some detail about the 
financial condition of this company and how the company was 
losing money in its franchises, etc., and that there was 
a lot of inferences drawn from there that it was the fault 
of Mr. Cohen, but high labor costs and they ran out of 
money. 

This chart also goes to show,.your Honor that 
during the time of the conspiracy that money.that was 
supposed to have been set aside for various specific 
purposes was going into this like dune buggies and going 
into stock purchases that are set forth here. So for that 
rcauon alone, your Honor, it's responsive. 

THE COURT: Where do you charge this in the 



i nl:oi nia l j on? 
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THE COURT: Where do you charge in essence 
a misapplication of the proceeds of the public offering? 

MR. Fl.Ft’ER: Wo have charged a false and mis¬ 
leading circular that, was filed with the Commission. 

THE CC'iJKT: Yes, and you have indicated in you 
information certain areas of falsity specifically. 

MR. FEWER: I just don't think, your HOnor, 

that the government in an information or indictment is 

» 

reguired to put down and place down every single false 
item contained in a document. 

THE CC'.JRT: I could agree with you on minutiae 
but 1 don t consider an allegation that there was a mis¬ 
application of half of the proceeds, almost half the pro¬ 
ceeds of a $280,000 offering to be minutiae. And I think 
that at this stage of the proceedings to put this in 
evidence, ip view of the phraseology of the information, 
would be sufficiently prejudicial as to jeopardize anv 
verdict which you might get. Under all of the circum¬ 
stances you didn't answer a copy of my questions but 
l am going to pass on it. 

I will ask you if there is anything else you 
wish to add before I rule on the admissibility of Govern¬ 
ment Exhibit 45 i.«r identification. 
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United States against Mayo decided in this District by 
Judge V/einfeld and United States against Kane decided in 
t'ii.s District by Judge Feinberg which held that the words 
are improper surplusage and may not be contained in the 
indictment because they could be used by the prosecutor 
to introduce other charges not found by the grand jury. 

THE COURT: In view of the Court's decision 

-€ 

in this juncture and knowing what the government has indi¬ 
cated in the way of proof, does the government object to 
counsel's motion to strike the words "among otter things"? 

MR. FEWER: Yes, your llonOL. 

MR. SI1CAL: Your Honor, I think for the record 
that application should be deemed as having been made by 
all counsel in this case. 

MR. BI.OCK: I join in it. 

THE COURT: The application is granted. The 
• words "among other things" will be deleted. 

Bring in the jury. 

(Jury entered the courtroom.) 

THE COURT: I hope the jury enjoyed their 
somewhat longer than usual luncheon recess. As you pijbab. 
observed, I had brought counsel back sooner and we were 
able to take care of several matters, so that I am hopeful 
tnat we will be pro.ceding fairly steady through the 
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July 27th? 

A May I explain that? 

Q You may answer the question, and then we'll see 
if you cun explain it. 

Did you attempt to get the closing figure 
on Hi chard Packing stock on July 27th? 

A I really can't answer that question yes or no. 

THE COURT: All right. N^xt question. 

Q Vv ry well. 

You don’t know whether or not you did attempt 

to get it? 

MR. FEFFER: Objection. Asked and answered. 

MR. SEGAL: I'm not quite sure that I understand 
that answer, your Honor. 

THE COURT: I'm not quite sure I understand 
the question, but I am going to allow it anyway. 

Q ■ Did you try to get the closing figure on Richard 
Packing stock for July 27, 1969? 

A I, personally,, no. 

0 Did anyone who was assisting you or working 
with you try to get it? 

A I believe that other investigators working on 

this case may have tried to get the figures. I do not 

know. 

soutmcwn oisimCT count HfPONTCN*. u s. couHTHOutr. 
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MR. FEFFER: Your Honor, the government cails 


Frederick fiazzeo. 


F R F. II 


PAUL 


M A 7 Z E O, 


called 


as a witness on behalf of t.he government, being 
first, duly sworn, testified as follows: 

MR. FEFFER: May I inquire, your Honor. 

THE COURT: You may. 

UlRnCT EXAMINATION 
BY UR. FI.IVER: 

0 Mr. Mazzoo, how are you presently employed? 

A I am a trader at Herzog & Company. 

Q What is a trader? 

A Well, we principally deal in over-the-counter 

| securities and w e crea te the market in unlisted stocks. 

Q You mentioned that you were with Herzog & 

Company. What type of company is that? 

A * Principally an pvei •• rhe-counter trading firm. 
0 I direct your attention back to 1968. Could 

you tell the Court and jury how you were employed at that 


t i tie ! 


I was employed by V.F. Naddco & Company, on tht 


same status, as i trader for them. 


What type of company was V.F. Naddeo? 
Over-th.‘.-counter tr.u1i.mj firm. 
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a largo firm? 

e wot one of the; top ten trading firm at 


U That means in volume, in that sense. 

A Volume, wire system -- we had a very, very 

largo wire system that went to practically all the member 
firms in the metropolitan area, plus a wire system that 
wont through the United States, coast to coast. 

0 Do you know a Bernard Deutsch? 

A Yes. 

Q Do you see him in the courtroom? 

A Yes. 

MR. SEGAL: Acknowledged, your Honor. 

THE COURT: It is conceded that Mr. Mazzeo 
knows Mr. Deutsch. 

I 

Q When did you meet Mr. Deutsch, approximately? 

A I would say around .the middle of 1960. 

0 Where did you meet him? 

A • I met him at a place, called The Pub. I wus 
introduced to him by a mutual friend and we had a drink 
together at this restaurant called The Pub. 

0 Is tht.t in Now York City? 

A .Yes, at 11 Broadway. 

0 Did y«m have a conversation with Mr. Deutsch I 
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at that tune? 


MR. BLOCK: Subject to connection, your 

Honor. 

THE COURT: Yes, so far as Mr. Cohen and Mr. 
Duboff are concerned. 

A I was introduced to Mr. Dcutsch principally 

and hopefully to get involved with Mr. Deutsch in the 
trading of the stock:; that he han an interest in, and we ha 
a drink touether ami then Mr. Da uts~ K said that he would at 

I 

some time in the future contact :ue. 

0 Do you know a Mr. Stanley Duboff? 

A Yes, sir. 

0 Do you see Mr. Duboff in the courtroom today? 

A Yes. 

MR. ROBSON: Conceded. ' ‘ • 

THE COURT: That is conceded as well. 

0 Approximately when did you meet Mr. Duboff? 

A I met him a short time after I met Mr. Deutsch, 

to the best, of my knowledge. 

0 That would be some time in 19CR, middle of 


Yes, yes, a short time after. 

Do you know by whom Mr. Duboff and Mr. Deutsch 
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woie employed at that time? 

A Yes, sir, by Jaffee & Company. 

• 

0 Wnat type of company is Jaf*ee & Company? 

' Jaffee & Company at the time held a very 

pret i«i lous position in the securities market. They were 
a member firm and they clear 2 d through Loob, Rhoades 
Company and they were noted for their ability to get 
involved in, supposedly, at the time good situations and 
they wore a very strong financial house, had very strong 
buying power. 

Q Are you familiar with a company called Richard 

Racking Company? 

A Yes, sir. 

0 How arc you familiar with that company? 

I 

A Well, I received a call, I believe, to the besjt 

of my nowledge, since it is going back many years ago, 
from, I believe, Mr. Duboff, who informed me this was one 

/ 

f of the stocks he wanted me to trade and to make an active 
^ market in. I believe.it was by telephone that I received 
thin call and — 

0 Did Mr. Duboff sav anything else during the 

cours:: of this conversation? 

A He said, primarily, to trade th e stock and 

whatever docs happen in the situation, to r eflect to him. 
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In other words, whatever I do in the stock, whatever is 

shown to no, in turn to reflect to him. 

q \7as anything else said in that conversation 

by yonrnc f or Mr. Duboff? 

A Principally, that Mr. Duboff would bo an 

interested buyer of the stock. 

0 That would be of Richard Packing? 

A Yes, sir. 

MR. FF.FPER: May I pass to the jury copies 

of Government's Exhibit 50, your honor? 

THE COURT: Yes. 


O 


You used the term "reflect to him." Vfhat 


do you mean by that? 

A Viell, since Mr. Duboff had asked me to get intjo 

the stock, by reflecting to him f mean whatever I saw in J 
\ the stock, the buy or sell side, to make him aware of what 

^vas going on. 

q Do you have a copy in front of you of the 

char* narked Government's Exhibit 50? 
a Yes, sir. 

0 I am going to refer you to the column "Source 

of Stock" on page J, and I think you see the name V.F. 

Mriddco appearing at the bottom, on the left hand column 
A Yes. 
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q And I would like yon to keej^ollowing the 

"Source of Stock" column through on sheet one, sheet tw, 

sheet threo. 

A Yes, f.ir. 

Q That chart is in evidence and it relates to 

sales by V.F. Nnddeo of Richard Packing stock to Jaffee & 


Company'.' 


A Yes, sir. 

q And I would like to ask you some questions 

with respect to those sales. 

A Right, sir. 

Q who did you speak vnth or deal with at Jaffee f- 

Company in connection with the sales of Richard Packing 
stock that you made to them as reflecte . Government's 
Exhibit 50? 

A Most of the time l — 

MR. SEGAL: Objection, your Honor. I think 
this witness shf ^tablish first that he did. 

THE COURT: I think that is a fair request. 

Q Did you speak with individuals at Jaffee 

ui L h respect to the trades that, are reflected on that 


chart? 


A Yes, f ir. 

0 With v.hom did you speak? 
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'on can so that we can all understand it. 

MR. ROHSONt If your Honor please, unless 
there is testimony that every r. i :;• r 1 o trade was made in 
exactly the same manner, I would object to the question. 

THE COURT; Well, Jet’s find that out, be¬ 
cause if they were not, we may have to take it on an 
imi i v* i dun ! basis . 

MR. FREFER: I think the witness will cate¬ 
gorize tv;o basic methods, your Honor. 

THE COURT; On that supposition, I will let 


you proceed. I am aware of Mr. Robson’s objection, but 
I v/i J 1 let you proceed.. • 

MR. BLOCK; This is subject to connection 
as tar as Mr. Cohen is concerned, your Honor? 

THE COURT: It is. 

0 Go ahead. 

A We worked this in two ways, basically. In 

other words, the w-ny I furnished the stock to Jaffec *. 
Company. The first way was th..t we would receive a bid 
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for stock from Jaffeo & Company, either Mr. Duboff or Mr. 
Deutiidi. The first way, we would receive a bid from Mr. 
Duboff or Mr. Deutsch, and, for araument's ? ke, if the 
market was 37-40, 1 might havo had a 37-1/2 bid for Mr. 
Duboff, say, 1,000 shares of stuck and, in turn, ho would 
inform mo as to where the stock i:as for sale, and we, in 

w-a « * r“% » - -* » 4 ** * 

turn, would contact that house and ask them if they had 

I 

stock for sale, and they, in turn, would sell it to us 
and we, in turn, sold it to them. 

In some cases we were directed by them; in 
other cases I also had orders from Mr. Duboff, and, again, j 
Mr. Oeutsch, and I made my market accordingly. In other 
wot...4, l v/ould say forty, fifty nerccnt of the time have 
been directed, and the balance of the time b} maintaining 
a hiqh bid in the stock against the bid that was given to 
me, again, to, if you wish, I wi1L explain it — 

0 Let me stop you and try to go back to the two 

basic ways. The first way, can you repeat that, and stay 
with lha first way first so we can all comprehend it. 

A The first way was where we had received a 

bid. Jn other word3 , if the market was 37 - 40, I might 
have received a 37-1/2 bid from Jaffce and been directed 
to another person -- 
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Q Who would <1 i reet^you to qo to this other house? 

A Mr. Duboff -- basically, it was mostly Mr. Duboff, 

Q You would call the other house and what would 


happen? 


I would ask them if they had stock for sale. 


or the house would call, us and sell us the stock and I, 
in turn, would sell i t to Jaffee 5. Company. 

I 

t 

n Caii you tell the Court and jury the second way? 

A The second way was tha 1 * we were qiven a bid, 

whether it vms, for argument's sake, hypothetically 
speaking, 37-40, and let's assume we had a 38 bid in 
hand foe a thousand shares of stock. My competitors, I 
would nay, wore approximately 37-40 or 36-40, and I would 
raise my bid according to the bid qiven to me, I would 
qo 37-1/2, 40-1/2 and keep a top bid. 

V. F. Naddoo being one of the tep firms in the 
Street, at the time the competition that was trading 
stock, we would get the primary call over the othsr house 
and if there was a seller in the .stock, I would have a 
vtey, very good chance of locating the seller and, in turn, 
1 would reflect to these gentlemen what was being offered 


to mo at theprice and. sell it to them. 

0 Were there t i.mcs when you received orders from 
other broke* s to sell you Richard Packing stock? 
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Other brokers sn L^ ng me stock? 


Yes. 


A Yes. 

Q What would vou do on those occasions, when you 

received orders? 

A If I didn't have a particular order in hand, I 
would reflect what was beir.g offered to me to Mr. Duboff 
or Mr .Ooutsell. 

0 Are you familiar with a brokerage firm, or wore 
you, by the name of Kelly, Andrews & Bradley? 

A Yes, sir. 

0 bid you have any business with Kelly, Andrews & 

^Bradley? 


A Yes, sir. We did quite a bit of business with 


them. 


Q Who did yon leal with at Kelly, Andrews & 


Brad1oy? . 

^ A Uernie Shwidock. 

0 What was the nature of your business with Kelly, 
Andrews k Bradley with respect to lUchard Packinq, as 
far as you can recall? 

* A Again, in many cases, the orders were directed 

.in to ns from Kelly, Andrews & Bradley. 

I 

0 Ouri you explain that? 
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A In other words, Jaffee & Company would give me 
a bid, say, 37-1/2, and say to go to Kelly, Andrews & 

Uradloy and we could purchase it at 37-1/4, and we 
would call them or they would call us. 

Q How many stocks were you trading in 1969? 

A 1 was trading, myself, 110 stocks, with two 
assislants. 

r, How many orders per day did you execute, would 
you estimate/ 

A Approximately 600 orders per day. 

Q Approximately how many brokers did you speak with 

i 

each day on the telephone? 

A A minimum of a hundred, if not more. 

Q Hid you ever receive orders from other brokers 
to purchase stock, who, in turn, directed you to a certain 
brokerage house so that you could make that purchase of 
stock? ' 

A llo, sir. • . 

MR. SEGAL: Objection, your Honor. 

Till: COURT: lie has answered the Question. I will 
let it stand. 

q Did there come a time when you stopped trading 
Richard Packing stock? 

A Yes, sir. 
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Q Do you recall approximately when this was? 

A It was the latter part of -69, I believe. 

0 I direct your attention to the last time V. F. 

Naddco appears under "Source of stock" in Government's 

Kxh.bit 50, I believe, a,.J that is October 24, 1969, if 
I am collect. 

Dl<1 you hav '- a conversation with Mr. Duboff 
at or about that tim.:? 

A Well, Mr. Duboff and I -- 

0 Just answer the question. 

Dirt you have a telephone conversation with 
Mr. Duboff at about that tine? 

A Yes, sir. 

0 Can you tell the Court and jury during that 
conversation what you said to Mr. Duboff and what Mr. ’ 
Duboff said to you? 

A to the best of my knowledge, Mr. Duboff and l 
did not see eye to eyo in the trading of the stock and 
he felt that when X did not have an order that I was 
moving the market around to my feel as a trader, rather 

than maintaining the market he wanted me tc maintain 
Jn the stock. 

0 These were times when you did not have an order 
flom ,,rJ ' uU>ff to Purchase stock, correct? 
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Q These were tirr.es when you did not have an order 
from Mr. Uuboff to purchase stock; correct? 

A Correct. 

be became very hot with me and started to yell 

over the phone, and all this, and it was at that point I 

just couldn't, cope with it and wo started to arquo and we 
were yelling back and torth, and 1 was, again, at the time, 
trading 1.10 stocks. I was very, very busy. 

And I said, "All right, line, that is it. I am 
dropping the stock." 

HR. FEFFER: No further questions, your Honor - . 

Tin: COURT; Mr. Block? 

MR. BLOCK: No questions. 

MR. SEGAL: Your Honor, may we come to the side 



bar? 


THE COURT: Yes. 


(At the side bar.) 

MR. SEGAL: Your Honor, wo are handed, just before 
this witness gets on the stand, 3500 material, one item, 
consisting of about fifteen pages, two pages for another 
item, three pages for another. 

Till: COURT: Twenty pages. 

MR. SEGAL: This witness gets up there and vomits 
a)1 over everyone, and then, in this period of time, we 
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Monday morning at 9:30 a.m. 

THE WITNESS: Yes, sir. 

(The witness leaves the stand.) 

THE COURT: T.adies and qentlemen, the parties 
have readied a stipulation. Mr. Hobson is going to rc-id 
it to you. The stipulation is that if Mr. Giasafnkis 
v/cie recalled to testify, he would testify to certain 

I 

additional things. Those additional things are now qomg 

to be read by Mr. Robson. 

MR. ROBSON: In my best voice. 

It was the usual and customary procedure at 
programs for securities analysts and portfolio managers 

I 

to be advised generally as to the float of each securities 
issue recommended by the securities analyst and purchased 
by the portfolio manager. This is an item of information 
which 1 felt at the time is generally desirable in order 
to formulate investment recommendations and investment 
decisions as to securities held in the portfolio of a 
Fund. 

In view of the foregoing, I feel that it was a 
generally known fact to persons in the investment division 
of programs who were vesponsiblo for making investment 
decisions and investment recommendations what the approximate 
float of the stock ol the companies named was, and the 
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A Excuse me, sir. I lost you. 

0 How could you assure to yourself as a trader 
your obtaining the lowest possible stock at the lowest 
possible price if you had, say, 500, 1,000, or 10,000 
share transaction? How would you attempt, yourself, not 
to drive the price of the stock up so you can continue to 
qet it at a low price? 

A We11, the only way you can do that, if I follow 

you correctly, sir -- 

Q Let me make it very clear. 

You have got an order for a large block of stock - 

A to buy? 

Q To buy. 

You have a customer waiting to buy, say, 3,000 
shares of stock. 

A Fine. 

Q If you reach out into the market to pick up those 

3,000 shares, you have got to be careful that you don’t 
start bidding against yourself in making the purchase of 
the stock, isn't that right? 

A Quite right; correct, sir. 

Q It is true in your market place that the more 
anybody thinks you want the stock, the more they are going 
to ask for it; isn't that right? 
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0 You were, anxious to obtain business from 

Jaffee & Company, weren't you? 

A Yes, sir. 

Q Jaffee f. Company was a fairly solid house 

with a good financial and trading standard, is that correct 
A At that time they had an excellent refutation.I 

I 


0 As you know, Jaffee s. Company was an invest¬ 

ment brokerage house, wasn't it? 


o 


A Yes, sir. 

Q They didn't trade in stocks necessarily like 

your firm did? 

A That's right, sir. 

0 You were peculiarly, that is V.F. Naddeo was, 

was the kind of vehicle that Jafee would use if it wanted 
to purchase or buy stock? 

I 

A Right, sir. 

Q And that is essentially what the function 

of Naddeo is for firms like Jaffee f. Company, isn't that 
right? 

A Not really, sir, not in that respect. Because 

the type of business we clicl with Jaffee & Company was a 
different kind of business than the ordinary business that 
I did. In other words, Jaffee was a big outlet. There 
they were a very stiong financial type house. They had a 
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very, very big buying. Most of my trading was as the 
expression we use, done off the seat of my pants. Dut 
with Jaffee I worked with Stan and Bernie, that they had | 
a definite axe to grind in their stocks. This is where I 
it wasn't like the ordinary trading because, I don't know 
if the jury or — I guess you c.an, can appreciate what 
goes on in the trading room. And in the days of 68 
•69, it was - I was dealing with ~ I'd say assistants 
and we were writing as many as 600 tickets a day. 

The type of business I did with Jaffee was 

not the some hind of business I did with other firms. They 
would come in and ask for quotations and some would say whit 
was the market in ABC. Merrill, Lynch is asking 10-1/2 
they want to buy 1,000 or sell 500. nut here again with 
jaffee s Company, it was a type of thing what they had 
their axe to grind in this particular stock. That was the 

difference. 

Q m other words, Jaffee & Company was a 

powerful enough organisation so that it could go into 
any other house and it could say "I want to buy ’X' number 
of shares at this orice," is that right? 

ji Which they did. 

0 And that was accepted in the Street, wasn t 
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A Oil, yes. If they wanted to buy stock. 

0 It would be different if '/au were dealing wi 

me as the A&P rather than the owners of a little corner 
grocery store, is that correct? 

A In other words, dealing -- 

Q Dealing with Jaffee & Company would be 

equivalent to dealing with ARP? 

A Yes. They were considered to be one of the 

finer houses at the time. 

Q And they had a large buying power, is that 


12 


right? 


13 

14 

15 

16 

17 

18 

19 

20 
21 
22 
23 
2A 
25 


A Yes, sir. 

0 And like A&P I could come to you and say "I 

want to buy 3,000 steaks at this price" and you would lis¬ 
ten to me a ittle more than you might if I were the corner 
grocery store and say I wanted to buy ten steaks at this 
price, is that correct? 

A It's not that simple, because in our business 

ten steaks would get you in a lot of trouble. 

0 At any rate, the analogy is fairly accurate, 

in terms of dealing with A&I’ or dealing with the corner 
grocery? 

A They wore a good firm, a solid form and had a 

good name and good reputation. 
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Q As a matter of fact, you in purchasing Richard 

* * 

Packing stock for V.F. Naddeo did deal with a number of 

firms, did you not? 

A Yes,sir. 

Q Do you recall that at different times — let's 

go to 1969. You purchased stock, did you not, from Horn- 
blower, Weeks; we're talking about Richard Packing stock? 

A Sir, I haven't looked at the records. I 

really would have to say to you to the best of my knowledge 

I really couldn't give you a lair answer, but I don't know 
It's going back a long period of time. •* 

Q Haven't you looked at your records to 

determine where else besides thos areas that you testified 
to you bought stock? 

A Yes. I mean I remember vaguely. If you 

pick out a particular time and say did you do on such and 
such — 

Q I'm talking about generally in 1969 -- or 

1968, and I'm talking about not a particular day, but I'm 
talking about your sources of stock, the stock that you 
bought for the account of V.F. Naddeo in order to sell to 
your customers. r'm asking you during that period of time, 
'68, '69, you bought Richard Packing stock, if you recall, 
from Hornblower, Weeks? 
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A To say I recall, at this particular time 
would be erroneous and unfair. But if the record so 
indicates, then I did buy it from them. 
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2 

0 

How about Bache? 




3 

A 

I dealt with all the big houses and I 

would 



4 

say there was a possibility of buying from Bache. 




5 

Q 

How about Rothchild? 


i 


6 

A 

Possibility. 




/ 

Q 

And Blair? 




8 

A 

Yes, sir. 




9 

0 

You dm't have any recollection at all 

of 



10 

having purchases Richard Packing stock from those 

companies 



11 

during 1969 

or 1969? 




12 

A 

Vaguely, but whether -- 




13 

0 

When you came here earlier you had a 

very 



14 

clear recollection,did you not, of having purchase 

stock 



15 

from Kelly, 

Andrews & Bradley? 




16 


Yes, sir. 




17 

Q 

Do you know how much stock you purchase! 



18 

from Kelly, 

Andrews & Bradley of Richard racking? 




19 


MR. FKFFER: Objection -- withdrawn. 




20 

A 

I remember one transaction with them 

was for 



21 

3,000 shares 

, which was a direct order. 




22 

Q 

Do you remember any other transaction 

with 


w 

23 

Kelly, Andrews (, Bradley? Richard Packing stock? 



1 

24 

A 

Offhand, I would say no, sir. 




25 

0 

Isn't it a fact that beside that one 

trans- 


1 


action there 

was none? 



1 
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A I said that offhand, I don't recall. 

Q You don't recall there was anything more than 

that 3,000 share purchase, isn't that correct? 

A That's right. 

Q And that was the only one that was made from 

Kelly, Andrews & Dradley by V.F. Naddeo? 

MR. FFFFER: Objection, your Honor. Asked 

and answered. 

THE COURT: Sustained. 

MR. SEGAL: I just want to make it clear — 
THE COURT: I think it is very clear. 

Q You recall that transaction? 

A Yes. 

Q You recall that because it was called to 

pur attention, isn't that correct? 

A Correct. 

0 In the course of your preparation for your 

testimony did you not think it was pertinent to determine 
whether or not any other stock of Richard Packing had been 
bought from other houses? 

MR. FEFFER: Objection, your Honor. 

THE |COURT: Sustained. 

MR. FEFFER: Your Honor, that is in evidence 

here. 
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MR. f'ECAL: That is not in evidence, yo, ir 

Honor. 

MR. FEFFER: Vour Honor, it is on the chart 
that he looked at. 

Q Nobody directed any orders, as you cal] it, 

from Blair, did they, or Rothschild, did they? 

MR. FEFFER: Objection to the form, your 

Honor. 

MR. SEGAL: I will rephrase the question, 

your Honor. 

THE COURT: Very well. 

Q Do you remember buying stock from Scheirunan 

Hockstein? 

A Offhand, I would say vaguely. 

Q We are talking about Richard Packing. 

A Vaguely. 

Q Josephthal? 

A Vaguely. 

0 Peabody? 

A Vaguely. 

0 Were you directed, so called, to those firms 

to pick up that stock? 

A I would say no, sir. 

Q How about New York Hanseatic? 
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2 

A 

No, sir. 


3 

Q 

Goodbody? 

- 

4 

A 

No, sir. 


5 

Q 

Pressman, Froelich? 


6 

► 

A 

Pressman, I think we did some business. 


7 


MR. FEFFER: Could we have the question, your 


8 

Honor? I 

'm not sure -- 


9 

0 

t 

1 

Did you purchase stock from Pressman, Froe= 


10 

lich, New 

York Hanseatic, Richard Packing stock? 


11 

A 

If the record indicates that, then I did. 


12 

Q 

Were those purchases, as you call it, 


13 

directed? 



14 

A 

No, not all of those purchases. 


15 

Q 

Were any of those? Just Kelly, Andrews & 


16 

Eradley, 

that's the one that sticks in year mind? 


17 

A 

Offhand it does, yes, sir. 


18 

Q 

Were you dealing in Richard Packing stock 


19 

1 

before you met Mr. Deutsch and Mr. Duboff? 


20 

i 

A 

No, sir. 


21 

O 

You had never purchased any of this Richard 


22 

Packinq stock before? 


23 

A 

No, sir. The only time I became acquainted 


24 

with the 

situation was after I met Mr. Deutsch and Mr. 


25 

Duboff. 
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0 I assume ill of them were not present on all of 
the occasions that v OU came? 

A That’s ri<fht. 

Q Do you recall ever stating to anyone with 
regard to Mr. Deutsch and Mr. Duboff that they were not 
directing trades, they mostly bought? Do you remember 
making a statement like that to anyone? 

A Gee, I don't recall. They were — 

0 I show you Government’s Exhibit 3517, given to us 

by the Government pursuant to statute, ard I point to the 
second full paragraph, an interview of November 9 , 1973 , 
and I call your attention to some writing there and ask 
you if after reading that it refreshes your recollection 
that you stated to an interviewer with regard to 
Mr. Deutsch and Mr. Duboff that they were not directing 
trades, they mostly bought? 

Does that refresh your recollection? 

Q Do you recall making that statement? 

A Yes, sir, I made it, but I don’t remember the 
question that was asked of me at the time. 

It is clear, is it not, that Jnffee did not 
make a market in stocks, didn’t trade stocks? 

A To the best of my knowledge, they didn’t trade 

I 

stocks. 
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Q The trading of stocks was not a part of their 
business but, rather, firms such as V. F. Naddeo, your 
firm, were firms that outfits like Jaffee would use 
if they wanted to purchase or sell stocks, isn't that 
correct? 

A I would say so. 

MR. SEGAL: I have no further questions, your 

Honor. 

THE COURT: Mr. Robson. 

CROSS-EXAMINATION 
BY MR. ROBSON: 

0 Mr. Mazzeo, you first met Mr. Deutsch and 

Mr. Duboff back in 1968; is that correct? 

A Yes, sir. 

Q And you have not had any contact with them 
since that time, even while you were working with them, 
except by telephone? 

A That's right, sir. 

0 In other words, you were not socially friendly 

with them or even friendly on a business basis; you just 
dealt with them over the telephone in handling their 
orders, isn't that correct? 

A That is basically it, sir. 

Q You sought out the meeting with Mr. Deutsch and 
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Mr. Duboff back in 1968 because you wanted business with 
them, isn't that correct? 

A It was a crood firm, sir, and I wanted to do some 
of their business. 

Q You sought them out; you were looking for 
business from them. Is that correct? 

A Yes, sir. i 

0 And you got business from them; is that correct? 

A Yes, sir. 

Q A substantial amount of business over a period 
of about a year; is that not true? 

A How substantial it was, I really don’t recall, 

but I did do business for them. 

Q Do you have any idea how much money you made 
as a result of your dealing with them? 

A Richard Packing, I think I made about $2,000 on 
the whole deal. 

Q On the whole deal? 

A On Richard Packinq. When you take out of it 
the clerances and the taxes — there was about $14,000 gross 
money, and clearances and taxes, if I made $2,000 on that, 
it was a lot of money, on Richard Packing. 

Q And that was because you were qetting Richard 

Packing at the lowest price you could get in the market and 
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selling it to Jaffee & Company for a very small markup; 
is that correct? 

A If I was making a quarter of a point on it, 
something like that — maybe sometimes less, but 

mostly a quarter of a point. 

Q And you were getting it at the lowest possible 
price and selling it to them at a quarter of a point above 
what you -- 

A The price I was able to get the stock at, I would 
in turn reflect it in som<' cases to Mr. Duboff and tell 
him I could purchase at this price, and he would give me, 
say, a quarter of a point on it. 

Q You were always trying to get the best price, the 

lowest price? 

A I would negotiate -- in some cases, yes, and 
in some cases, no. 

If I had an order — it depended on what the 
Street was making the stock, also. In other words, what 
my competitors were trading the stock. Not to have them 
go to my competitors -- 

Q I am not trying to get complicated and confuse 

you. 

As a traier, your business was to get the best 
price you could get, when you were buying, depending on 
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what was going on on the Street? 

A Right. 

O You did that in all cases with Richard Pack'ng 

i 

stock? 

A Mot in all cases. 

0 Sometimes you paid more than you had to pay? 

A It depended on the price of the stock, whatever 

bid I had in hand. 

At times I had a certain bid in hand and wanted 
to maintain a certain market aqainst that bid in order 
to buy the stock so that they would not go to my competitors 
If there was 40 bid and the market is 40-43, I might 
have bid 40-1/2 or 40-1/4 for stock, and in that case 
I am not getting the cheapest price. 

Do you follow me? 

Q You would qet the cheapest price you could cat, 
but in order to get stock shown to you or offered to you 
you had to offer a little more? 

A I had a bid — 

Q A little more? 

A At times, riqht, sir. 

0 Why did Jaffee fi> Company need V. F. Naddeo? 

Why did they do business with you rather than by directly — 
MR. FFFFER T think he is asking the wrong 
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person, your Honor. 

I object to that. 

THE COURT: Let's find out if he knows. 

Oo you know why they came to you or needed you? 

THE WITNESS: I was introduced to Mr. Deutsch -- 
Q I am not asking you how you got to meet them. 

I am asking why they needed V. F. Naddeo to do business 
with -- 

THE COURT: I think the form might be changed. 

MR. ROBSON: I will rephrase it, your Honor. 

Q Why didn't Jaffee & Company go out directly 
and buy stock for their customers, if — 

A I *-hink from past experience, people just don't 
like to show their hand. That could be one reason. 

Jaffee wanted to use the firm of Naddeo 
because of our reputation, wanted a pretigious firm, 
and therefore we would have access to getting a call from 
a seller from other houses, and also to be able to, I 
guess, not — by them not going around the Street, they 
would not divulge their position as buyers, in some cases. 

Q In other words, if they had large orders to buy 
for customers and they started making telephone calls 
all over Wall Street to see if they could find buyers, 
that would push the price up? 
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A In some c .scs it would, sir. 

Q Particularly with a company like Jaffee, which 

was Known as a strong house, closely associated with 
stocks; right? 

A Yes, sir. 

0 So when they used a trading firm like V. F . 

Naddeo, their main concern was with keeping the price 
down? 


MR. FEFFER: Objection, your Honor. 

THE COURT: Sustained. 

o By using V. F. Naddeo. they were able to Keep th 
price down when they had a large order? 

MR. FEFFRR: Objection, your Honor. 

THE COURT: Sustained. 

a Did you have any conversations with Mr. Deutsch 
and Mr. Ouboff about what they wanted you to do in con- 
nection with acquiring stock for them? 

A Well, they would give me a bid, in some cases - 

o No, I am talKing about initially, when you first 

discussed it with them. 

A To maintain a marKot and Keep them Informed 
of any sell orders that I saw in the stocK. since they 
were principally buyers. 

0 Was there any discussion with them about their 


S°U T MC«N 0„ t H,ct C °UR T REPORTERS, U.S. COURTHOUSE 
OLEV WUARE. NEW YORK. N.Y. CO 7-a««n 




> I 

2 

3 

4 

5 

6 

7 

8 

9 

10 
u 

12 I 
! 

13 

14 

15 

16 

17 

18 

19 

t 

20 | 
21 

22 

23 

24 | 

25 I 


1008 

3284 

11 rmmch Mazzoo-cross 

substantial interest in stock and tho desire to keep the 
price down? 

A Not really. Not really. 

Basically, the only way — in other words, I 
woiked against the bids, in most cases, and whatever I 
saw, I would reflect to them. 

Q When you say you "reflected," what you mean is 
when somebody offered to sell you stock, you would give 
them an opportunity to buy it, Jaffee & Company to buy 
it? 

A Bight. If a thousand shares were offered at 
30, I would tie up the offering and, in turn, I would 
contact the gentlemen and tell them I could purchase a 
thousand shares at 30 from Merrill, or whatever it is, 
and they would say, "Okay, we will take it off your hands 
for 30." 

TFF. COURT: ^flhat is what you mean by reflecting 

the stock? 

THE WITNESS: Right, sir. 

THE COURT: In other words, you would com¬ 
municate this information to them? 

THE WITNESS: Right, sir. 

0 There were times, were there not, when you sold 
stock to Jaffee & Company at times when you did not have 
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Q Was there any conversation in the courre of 
which this price war; arrived at? Did they ask you, for 
example, what the markets were on that day in that stock, 
before they gave you a bid? 

A Tell you the truth, they were well aware of the 
market, because wheu Jaffec got involved they knew their 
situation. They didn't need me to toll them the 
market. They knew the market. 

They are very astute individuals. They were 
professionals all the way. 

0 Did your check of the markets verify generally 
what their understanding of the market was when they 
gave you a bid? 

i 

A At times I would have the market checked, but 

. • I 

I 

not always, because T was just too busy. It was 
impossible. 

I had my assistant check the market. They would 

i 

come back and maybe check a couple of competitors. 

Q Were they invariably correct in what their 
estimate of the market was? 

A I would say most of the time they were. 

I 

Q You talked about a bid and an offer; the bid 
being what you are willing to buy for and the offer being 
what somebody is wilting to sell for, and there is also 
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that is known as a spread, which is the difference 
between the bid and the offer, is that right? 

A Right, sir. 

Q In other words, you will say to the world at 
large that you are willing to buy a hundred shares at 
39, but you will sell it at 42; right? 

A Right. 

Q And the other brokers are saying the same 
thing to you, t'at they will buy at 39 and sell at 42; 
is that right? 

A Right, but not necessarily all the time. It's 
a negotiated market. 

Q Different prices, but there is also a bid 

and an offer from each broker. 

Now, when you buy stock, you can buy from someone 
at his offering price; is that correct? 

A Of course. 

0 Or you cou.’d negotiate, is that not correct? 

A Right. 

Q And if you are in there with a bid which is 

slightly higher than everybody else's bid, that may 
enable you to get a substantial amount of stock above 
the offer; is that rjght? 

A Yes. 
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So it enables you to buy the stock at a low( r 
price than somebody who just goes out and tries to buy 
whatever is being offered, is that right? 

A Right. 


0 That was one of the functions that V. f. Naddeo 
served for customers in general and Jaffee in particular; 
is that right? 

A Right, sir, in this case. 

0 In other words, you were able to buy close to the 
bid price, whereas Jaffee, if they had gone out in the 

market, would have had to pay the offering price; is that 
right? 

A Right, sir. 

I f the bid and offering spread were 39-42, you 
might be able to get it for Jaffee at 39-1/2 or 39-3/4, 

whereas if they went out to buy it, they would have had 
to pay 42; is that right? 

MR. FEFFER; Objection, your Honor. it calls 
for speculation on the part of the witness. 

THE COURT: I think it does. 

MR. ROBSON: We are using this as a hypothetical, 
wc have been talking very generally because the witness 
can’t specify any particular transaction. 

MR. FEFFER: I have no objection if the witness 



SOUTHERN DISTRICT COURT REPORTERS, 
rOLEV SQUARE, NEW YORK, N.V. 


U.S. COURTHOUSE 
co 7 4sao 









2 

3 

4 

5 

6 
7 




8 


9 

10 


11 


13 


14 I 

15 

16 | 

I 

17 

18 

I 

I 

19 ! 

a? ; 

21 

22 


23 

24 

25 


1012 

7 clinch Mazzeo-cross 3292 

knows that Jaffec could have gotten stock at a certain 
price. If he knows that, fine. 

THL COURT: Lot's have another question. 

MR. ROBSON: I don't know that we have an 
answer tc that one. 

T'lF. COURT: I don't know that we have a pending 

question. 

MR. ROBSON: There was. He started to answer, 
but he was interrupted. 

THF. COURT: Would you read back the last pending 
question and the portion of the answer found in the 
record and I will ask the witness to complete his answer. 

(Record read.) 

A Thau's right. I could have gotten it for then 
cheaper. 

C Getting back for a moment to the question of 
directed trades, were you doing anything illegal as you 
understood it, in accepting information as to where stock 
was available? 

A No, sir, I didn't believe I was doing anything 
illegal. 
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Q Do you believe now that you were doing any¬ 

thing illegal then? 

A No, sir. Because when I bought I had a busing 

deal with these people. This is what I was supposed to 

do. I bought stock, I sold sotck to them and that was it. 
That's all I did. 

Q It is not unusual, on the Street, as a matter 

of fact, isn't it a common practice on the Street where 
a broker's firm that is not a trading house, doesn't make 
a market in a stock, learns about stock being availabe 
and it has a customer for that stock, it will suggest that 
the transaction take place with a trading house? is that 
not a customary practice? 

A Not really, sir. It was never really done 

with me. The only reason I had it was because of the 
orders I maintained on the other end. 

Q Whether it was done with you, generally 

speaking on Wall Street, would one brokerage firm looking 
to buy stock for a customer buy it directly from another 
brokerage firm that was looking to sell for a customer, 
when neither of them were trading that stock? 

A Really, I don't know. I don't think it is 

for me to answer something what another brokerage firm 
would be doing and how they do business. 

Q What Cm trying to ascertain from you is 


ss 
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3294 


whether or not it was not the common practice on Wall 
Street for brokerage firms looking to purchase or sell for 
custor cs to buy it through a trading house rather than to 
try to locate or buy or sell it from another brokerage 


house. 


asked. 


MR. FEFFER: Objected to. That has been 


THE COURT: Yes. I thought he said he didn t 
know what the other brokerage houses do. I« you can answer 
it better, go ahead. 

THE WITNESS: Other times houses come to you 
and say, look, we are an interested buyer and we do this 
on a daily practice. We will reflect our bids to other 
houses in the Street. In other words, let's assume 

•• 

Jaffee was an interested buyer of ABC, I would get my 
assistants to look at the market and hit many of the 
member firms and say, "Look, we're interested buyers in 
these particular stocks, if you have anything for sale 
we are interested in purchasing some"and we would reflect 

the bid to them. 

q That was the common practice, wasn't it? 

A Yes. 

q That the trading house was using as the 

middle man between buyers and sellers, no matter who knew 
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what? 

A Whatever other people did was their business. 

All I know, for argument's sake, if a guy comes to me and 
says M l'm a buyer of ABC" and many times we get orders 
today, we do the same thing. We reflect to different 
houses our bids that we are looking for stock or we are 
interested sellers, do they have any bids. 

Q When you dee! with a large Wall Street 

firm like Kuhn, Loeb or L.r. Rothschild and you buy or 
sell stock to them, you deal with an order room, do you 
not, rather than with a registered representative? 

A Yes, you deal with the order clerk or the 

trader, whatever is his position over there. 

Q And the trader in those firms is just 

executing orders sent to him by the registered represen¬ 
tatives, is that not right? 

A J would say so, sir. 

Q So that really, if a registered represen¬ 

tative had stock to sell on behalf of a customer, the 
trader * old have no real knowledge one way or the other, 
you would have to deal with him directly, would you not? 

A Yes. Either the trader would come in and he 

would ask you your market and if he was a buyer he would 
bid you or if he was a seller he would sell you ot 
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negotiate in between, whatever you had to do. 

q If you 3 ay a trade was directed, what you 

really mean is that Mr. Deutsch and Mr. Duboff on occasion 
told you that they knew that a particular brokerage firm 
had some stock to sell, is that not correct? 

A That's not correct. In some instances they 

said that you're purchasing this number of shares of 
stock. I remember one particular one with 
q With Kelly, Andrews & Bradley? 

A Right. You're purchasing 3,000 or whatever 

q Forgetting the Kelly, Andrews & Bradley 

transaction for a moment, that one sale that you're talking 
about. With respect to the others, isn't that what you 
mean when you said they directed you, that they told you 
that brokerage firms had stock available? 

A Right, sir. 

Q And you would call the order room at the 

brokerage firm and say I understand you have some stock 
for sale? 

A And I would show him a bid or they would 

call us reflecting a price to us. 

Q And the negotiations with this order room 

were the same negotiations that you would have with any¬ 
body, is that correct? 
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MR. FEFFER: Objection. The negotiations 
with which order room? 

Q The order room of the firm from which he got 

the so called directed — 


MR. FEFFER: That is incorrect, your Honor. 
The directions came from Jaffee _ 

MR. iOBSON: OBjection, your Honor. If he 
has an objection, ho can object. 

THE COURT: There is an objection to the form 
of the question based on the current state of the record. 
That objection is sustained. Ask a new question, please. 

Q You testified that when you dealt with one 

of the firms where you got a directed order, you would deal 
with somebody in the order room, is that correct? 

A That's correct, sir. 

Q And when you dealt with that person in the 

order room, did you not negotiate the price with him in 
the same manner as you would have negotiated the price if 
lou hadn't been told that there was some stock available 
at that brokerage firm? 

A I would go in and show my bid. I would tell 

him I am a 22 or whatever buyer of two or three thousand 
sharess of stock and that is how I did business. 

Q You would do the same thing no matter how you 
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leurned about the brokerage firm. 

A It would be along the same lines, sir. 

MR. ROBSON: Does your Honor — 

THE COURT: I assume you are almost finished 
with your cross examination. If you plan to be a long time- 
MR. ROBSON: I don't plan to be a long time, 
but I plan to be possible fifteen or twenty minutes and 
I would appreciate a five-minute recess which would reduce 

that fifteen or twenty to ten. 

THE COURT: Very well. If you request it, I 

will grant it. We will take our mid-morning recess now, 
ladies and centlemen, and I would ask that you not discuss 
the case among yourselves in the jury room and keep an open 
mind on all phases of the case. You are excused. Counsel 

are excused as well. 

(Jury left the courtroom.) 

(recess taken.) 
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at time in Richard Packing Company stock? 


3300 


A Yea, I believe there is a short position over 

here, on April 1st. 

0 April 1, 1969? 

A Reading the trading ledger here is not one 

Of my best facets of the business, and this was all back 
office stuff, but we used to keep a running position and it 
is difficult to tell you, but I believe a shor-. position 

did exist on April ist, a position of 1, 790 shares short, 
if this is correct. 

o Didn't that short position then increase 

to 3,350 on April 3rd — 

A 3,390. 

° On April 4th it was down to 3,240. ! 

A Right, sir. 

o on April 4. 1969 jou had sold 3.240 shares 

stock without having any shares to deliver? 

A Yes, sir. 

Q Where did you cover that short from, where 

did you get that 3,000 shares of stock? 

A The 3,000 shares of stock was purchased on 

April 4th from Kelly, Andrews 6 Bradley, according to thse 
records. 

o In other words, the so called directed trade 

: 
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was a trade that was arranged so that you could cover your 
short position without being hurt? 

A That's right. 

Q And that is the only directed trade that 

there was, so far as you can recall, in Richard Packing 
Company stock, is that correct? 

A I believe there were others also, but to the 

extent, I don't know — this one here I recall, I remember 
that 3,000 shares. 

Q As you sit here now, you can only recall one 

directed trade, is that correct? The one from Kelly, 
Andrews & Bradley? 

A Right, sir. 

MR. FEFFER: Object, your Honor: One 
specific trade. 

Q One specific directed trade in Richard 

Packing, that is the only one you can recall? 

A Offhand, yes, sir. 

Q That trade was accomplished so you could 

cover a short position, is that correct? 

A Well, that — 

Q Is that correct? 

A I would like to elaborate on that point. 

THE COURT: Can you answer it yes or no, or 
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can't, say so. 
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it yes or no? If you can, 


33n2 

do so, if you 




THE WITNESS: Yes, sir, to cover my short. 

i 

Q And Jaffee & Company, if they had wanted to, 

could have bought that stock directly from Kelly, Andrews £ 
Bradley, is that not correct? 

A If Kelly, Andrews & Bradley was in the sheets, 

I assume that they could have bought it directly from them. 

Q The fact is, the r<cord shows Kelly, Andrews £ 

Bradley was in the sheets at that time, which means Jaffee 

* I 

could have bought this directly from them? 

A That's right. 

Q But they arranged for you to buy it so you 

wouldn't be hurt with your short position? 

A Well, the only reason I shorted the stock 

was because they wanted it. I shorted on their instruc¬ 
tion. That is the point I wanted to bring out. 

Q They didn't want you to be hurt (, — 

A Forget about being hurt. I shorted it because 

thei asked me to. I have no reason to short 3,300 shares 
of stock of Richard Packing at that price. 

Q And they didn't want you to get hurt? 

A Well, to whom did I sell the stock? 

Q You answer my questions. Ibu are the witness 
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2 

was out there/ John Stevens & Company. 


3 

Q From time to time you got requests or offers 


4 

from various brokerage houses, including ones in Minneapo- 

I 


> i 

j 

lis, to sell stock in Richard Packinq which you showed to 


6 

Mr. Deutsch and Mr. Duboff, right? 


7 

A I would say so, yes, sir. 


8 

Q Did they take evrything you showed them? 


9 

A Not everything. Not in all cases. Most of th 

e 

10 

time they did, sir. 


11 

Q Would you try to limit yourself to answering 


12 

my question and not adding on? 


13 

THE COURT: If you want an answer stricken 


14 

as not responsive you may ask, but don't give directions 


15 

to the witness. 


16 

MR. ROBSON: Will your Honor direct the wit¬ 


17 

ness to limit his answers to my questions and ask him not 


18 

to add on? 


19 

THE COURT: I would appreciate it if you 


30 

j 

answer the questions to the best of your ability and don't 


21 j 

volunteer. 


22 

Q They did not buy all of the stock, is that 


23 

! 

correct — 


24 

MR. FEFFER: Objection. Is Mr. Robson now 


25 

testifying? 

SOUTHERN DISTRICT COURT REPORTERS, U.S. COURTHOUSE 

POUEV SuUARE, NEW YORK, N.Y. CO 7-4SS0 



t 






10.33 

Mazzeo-cross 


3305 


the COURT: He is trying to restate an answer. 

If you want it restated, I will have the question and answe:: 
read, if you like? 

MR. ROBSON: I think what I am asking is proper, 

your Honor. 

THE COURT: I don't recall the answer having 
been quite in the same form, do you? Brt restate your 
question. 


Did Jaffee & Company buy all of the Richard 


Packing stock which y» a showed them? 

A No, sir. 

Q When they did buy stock you showed them, did 

they negotiate the price at all with you? 

A A t times they did and at times they did not. 

Q When they did, did they seem to pay less than 

what the offer was you had gotten from the other firm? 

A A gain, it depended. I can't give you a yes 

or no answer on that. It depended on the situation. 

Q Were there times when they suggested they 

would be willing to buy it, but at a lower price? 

A Yes, sir. 

0 There came a time when you had a falling out 

with Messrs. Deutsch and Duboff, is that correct? 

A Yes, sir, we did. 
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2 


You stopped doing business with them, is 

3 

that correct? 

4 

i A 

1 

• 

Right, sir. 

5 

Q 

Wasn't that falling out because of the fact 

6 

that you 

were charging them too much of an increase when 

7 

you sold 

i 

them stock which you had acquired? 

8 

A 

Mr. Robson, if my records — 

9 

Q 

Just yes or no. 

10 

A 

No, sir. 

11 

Q 

That was not the reason? 

12 

A 

No, sir. 

13 

i 

Q 

Were you at any time manipulating the price 

14 

of the stock of Richard Packing Company? 

15 

A 

No, sir. 

16 

Q 

Were you at any time trying to push that pric i 

17 

up? 


18 

A 

No, sir. 

19 

Q 

Did you ever have any agreement with Mr. 

20 

Deutsch 

or Mr. Duboff that you were going to pilah 1 -that 

21 

price up? 

22 

A 

No, sir. 

23 

Q 

Are you aware of the fact that you are named 

24 

as a co- 

conspirator in this indictment? 

25 

A 

Yes, sir. 
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Duboff or Mr. 
ledge? 


Did you ever agree with Mr. Deutsch or Mr. 
Cohen to do anything illegal, to your know- 


MR. BLOCK: I object to the inclusion of 
Cohen. The witness has not identified Cohen. 

MR. ROBSON: Okay. I threw him in because 
he is named — 

THE COURT: The question has been withdrawn 
and will be restated. 

0 Did you ever agree with Mr. Deutsch or Mr. 

Duboff to do anything illegal with respect to the stock 
of Richard Packing? 

A No, sir. 

MR. ROBSON: I have no further questions. 

THE COURT: Mr. Feffer? 

REDIRECT EXAMINATION 
BY mR. FEFFER: 

0 Mr. Mazzeo, I believe you testified that 

V.F. Naddeo was a trading house? 

A Yes, 3ir. 

Q And to the best of your recollection, 

Jaffee a Company did not perform the functions as a market 
maker in Richard Packing and on the stock, is that 
correct? 
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A Right, sir. 

THE COURT: Just so the record is clear, I think 
Hr. Block is correct, there was a chart marked for 
identification as 45. I just want to clear it up. 

I think we will make this V. F. Naddeo trading 
ledger, if v/e can, 70 in evidence. 

MR. FEFFER: Your Honor, I think we should mark 
it 45-A, i.jcause there have been other markings done 
outside the courtroom. 

THE COURT: All right. 

1 don't want two documents to bear the same 
designation. 

(Government's Exhibit No 45 in evidence was 
remarked Government's Exhibit 45-A in evidence.) 

0 You received an order to purchase certain 
shares of Richard Packing stock in April, is that 
correct, in connection with this short position? 

A Right, sir. 

0 Approximately how many shares? 

A 3,000 shares. 

0 Who gave you this order, to the best of your 
recollection? 

A Mr. Duboff. 

Q Were you directed to to go another house to 


I 

I 
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6 rmmch 
pick it up? 

A Yes, sir. 

Q And who was that? 

A Kelly and Andrews. 

Q Do you recall the price that Kelly, Andrews 

paid — excuse me, thatyou paid, Kelly, Andrews & 

Bradley for the stock your purchased? 

A No, sir. 

0 Would that be reflected on the Government's 

exhibit that was introduced. Government's Exhibit 45-A? 

A Yes, sir; it was purchased April 4th. 

Q At what price? 

A 32-7/8. 

Q Do you recall what price you sold these sane sharejs 
of stock to Jaffee for? 

A I sold stock at 34, 1,800 at 34, and 1,200 at ? 

32, which gave an average of 33. So I bought them back 

at 32-7/8 and I made an eighth of a point on the whole 
transaction. 

0 How long after the time that you purchased those 

shares at Kelly, Andrews & Bradley did you turn around 

and deliver them to Jaffee? 

A You mean the physical delivery of the stock? 

Q Yes. 
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A That is not — 

Q How long after did you, in fact, supply or 
sell those shares to Jaffee? 

A They were already sold to Jaffee. 

Q They were already sold to Jaffee. Correct. 

Thank you. 

THE COURT: You say two sales, one of 1,800 

shares — 

THE WITNESS: Yes, your Honor. One of 1,800 
on April 1, 1969 at 34, and the second one was 1,200 on 
April 1st at 32. 

Q Did Mr. Duboff ever explain why ho didn't go 
to Kelly, Andrews & I’radley himself to pick up these 
shares of stock? 

A No, sir. 

Q By Kelly, Andrews & Bradley supplying the stock 

to you and you, in turn, supplying it to Jaffee — 

MR. ROBSON: Your Honor, that is not an accurate 
statement. He didn't in turn supply it, he already had — 
Q All right. 

By having you, as V. F. Naddeo, injected — 

MR. ROBSON: Your Honor, I object. 

THE COURT: All right. You object to the form 
fo the question. The word "injected" is objected to and 
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2 

the objection is su-.tained. 

3 

MR. ROBSON: I also object to the leading. 

4 

your Honor. 

5 

Q Could Jaffee have gone directly to Kelly, Andrews 

6 

Bradley? 

7 

MR. SEGAL: Objection. 

8 

A Yes, sir. 

9 

MR. SEGAL: Objection. I ask that answer be 

10 

stricken. 

11 

THE COURT: Overruled. 

12 

MR. SEGAL: Your Honor, this witness is being 

13 

asked about what somebody else could do. 

14 

I 

THE COURT: It is an area you and Mr. Robson 

15 

inquired into. What was possible; what other brokerage 

16 

houses might do. 

17 

i 

If you want to ask a question or two when your 

18 

turn comes, I will permit it. 

19 

May we have the last question and answer, please, 

20 

Mr. Reporter? 

21 

, 1 
(Record read.) 

22 

Q Oo you recall any other short sales of this nature 

23 

with Jaffee & Company? 

24 

A Offhand, it is very hard for me to determine. 

25 

Q You made reference on cross-examination that it 

| 
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during the time V. F. Naddeo was trading that stock? 
THE WITNESS: No, sir. 

ME. SEGAL: Your Honor, at this time I would 


ask the Government to produce all of the books and records 
of trades of Richard Packing which has been effected by 




V. F. Naddeo unless T can get a stipulation to whoff it 
was that they were purchasing from. 

MR. FEFFER: Your Honor, those books and records 

| 

have been available all day Friday — 

MR. SEGAL: Your Honor, I ask that they be brought 1 
up and I would introduce them in evidence now, and that's 

{ 

all I would want from this witness. 

THE COURT: That's all you want? 

MR. SEGAL: Yes, your HOnor. 

THE COURT: You don't want to ask him any questions, 
you just want to have them introduced? 

MR. SEGAL: I want to have them introduced and 
I want to go down the list of names to find out whether 
they are large firms or prestigious firms. 


THE COURT: All right. He wants them. Get 


them. 


MR. FEFFER: There are about twenty volumes. 


your Honor. 


THE COURT: He wants them; get them. 
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1 

I 

Q 

Q Either one. 


3 

MR. FEFFER: To save time, if Mr. Segal has 


4 

actually seen trades of this type — 


5 

MR. SEGAL: Of course I have. 


6 

, THE COURT: He can examine as he sees fit. 

1 

j 

7 

MR. FEFFER: We have no objection whatsoever 

j 

8 

1 

as to a stipulation of that type. 


y 

MR. SEGAL: That's all I want. 


10 

t 

THE COURT: Whatever is in the books — 


u 

MR. FEFFER: Whatever is in the books we will 


12 

l 

be happy to stipulate to. 


13 

THE COURT: That's a fair statement from both 


14 

of you. 


15 

MR. SEGAL: Very well, your Honor. I have 


16 

no further questions. 


17 

THE COURT: Mr. Robson? 


18 

CROSS EXAMINATION 


19 

BY MR. ROBSON: 

20 J 

Q Mr. Mazzeo, can you name a single firm as 


21 i 

1 

you sit there now to which you were directing it for the 


22 

purpose of buying ? es of Richard Packing other than 


23 

Kelly, Andrews & Bradley? 6 


24 

A No, s i r. 


25 

0 Were you ever directed, to the best of your 

| 
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recollection, to the purchase of Richard Packing stock by 
Loev & Company? 

A Not to my knoweldge, sir. 

Q Were you ever directed, to the best of your 

recollection to buy stock from Bache & Company? 

A No, sir, not to my knowledge. 

Q Were you ever directed, to the best of your 

recollection to buy stock from L.F. Rotschild? 

A No, sir, not to my knowledge. 

0 Were you ever directed, to the best of your 

recollection, to buy stock from Blair & company? 

A Not to my knowledge. 

0 WEre you ever directed, to your recollection, 

to buy stock from Kidder, Peabody & Company? 

A Not to my knowledge. 

^ Were you ever directed, to your recollection, 

to buy stock from Josephthal & Company? 

4 I 

A Not to my knowledge. 

Q Were you ever directed, to the best of your 
recollection, to buy stock from Taine, Webber? 

A Not to my knowledge. 

0 Were you ever directed to the best of your 

recollection to buy stock from Hertz & Company? 

A Not to my knowledge. 
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Q Were you ever directed, to the best of your 

recollection, to buy stock from Scheinman, Hochstein & 


Trotta? 



A Not to my knowledge, sir. 

Q tfere you ever directed, to the best of your 

recollection, to buy stock from Pressman, Froelich & Frosti 

A Not to my knowledge. 

0 Were you ever directed, to the best of your 

recollection, to buy stock from Allessandrini & Company? 

A That could have been a possibility. That 

could have been a possibility. 

Q were you ever directed, to the best of your 

recollection, to buy stock from McKee & Company? 

A Not to my knowledge. 

Q Were you ever directed, to the best of your 

recollection to buy stock from Bayer & Company? 

A Who? 

THE COURT: You said Hertz before, and I 
thought I heard Hentz. I don't know of a Hertz, but I do 
know of a Hentz. 

MR. IDBSON: When I said Hertz, I meant 
Hentz. Did you ever get any direction, to the best of 

I 

your recollection, to buy stock from Hentz & Company? 

I 

A No, sir, not to my knowledge. 
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2 

Q 

What about Boyer & Company, did you ever 


3 

get any 

direction to buy stock from them? 


4 

A 

Not to my knowledge, sir. 


5 

i 

! 

What about New York Hanseatic? 


b 

A 

i 

Not to my knowledge. 


7 

0 

What about Shapiro? 


8 

1 

1 

THE COURT: Is that M.A. Shapiro? 


9 

Q 

i 

M.A. Shapiro. 


10 

i A 

No, sir, not to my knowledge. 

1 

11 

i 

Q 

What about Boetcher & Company? Were you 


12 

ever directed to get any stock from them? 


13 

A 

Not to my knowledge. 


14 

Q 

Did I ask you about Loew & Company already? 


15 

A 

Yes, you started out with Loew. 


16 

Q 

What about Goodbody & Company? 


17 

! A 

You mentioned them already. 


18 

i ° 

You didn't get any direction from them? 


19 

A 

No, sir. 


20 

Q 

What about E.F. Hutton £ Company, did you 


21 

ever get 

any direction to buy stock from them? 


22 

A 

Not to my knowledge. 


23 

Q 

What about Hornblower, Weeks? 


24 

A 

Not to my knowledge. 


25 

W 

What about duPont & Company? 
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2 

A 

Not to my knowledge. 


3 

Q 

What about Merit Investors? 


4 

A 

Could be a possibility there. 

1 

5 

Q 

What about White, Weld, did you ever get any 

i 

6 

direction 

to buy from them? 


7 

A 

Not to my knowledge. 


8 

Q 

Suppose I just read a list, the question is 


0 

the same with each one of them, that is, did you get any 


10 

• 

direction 

, I will just read them: 


11 


Reynolds — 

12 

1 

MR. FEFFER: I'm not sure what the question 


13 

is now. 



14 


MR. ROBSON: The question is, did he get any 


15 

direction 

to acquire stock from any of these companies. 


16 


THE COURT: Do you understand it? 


17 


THE WITNESS: Yes, your Honor. 


18 


THE COURT: He is going to read you a series. 


19 

You will 

answer the question only at the end with a yes or 


20 

no. After he reads off whatever names he is going to read 


21 

Q 

Reynolds? 


22 

A 

No. 


23 

0 

Packer, Wilbur? 


21 

A 

I 

No. 


25 

Q 

Wood, Walker? 
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A No. 

Q E.B. Robinson? 

A Not offhand. 

Q C.B. Ellia? 

A No, sir. 

Q Weis, Voision? 

A No, sir. 

Q Lane Douglas? 

A No, sir- 

0 Graham, Loving? 

A No, sir. 

Q Merrill , Lynch? 

A No, sir. 

Q First Hanover? 

A No, sir. 

Q Merkin? 

A No, sir. 

Q Clark Dodge? 

A No, sir. 

0 Hirsch? 

A No, sir. 

0 And WaIstone & Company? 

A No, s1r. 

MR. ROBSON: Your HOnor, I would like to see 
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it we could have the government atipulate, theae record, 
come from the books of — 

TOE COURT: These names? 

MR. PODSN: These names came from the books 
With the purchases made from these, and I'd like to Indi¬ 
cate for the record at this point the number of shares thaj 

were purchased from the two houses the witness identified 
as possibilities. 

MP.. FEFFER: Can I ask Mr. Robson whether he 
personally ha. seen these or whether Mr. Segal ha. seen 
these from the books? 

MR. ROBSON: I have no personally seen 

them. 

J 

MR. SEGAL: I have not seen them, either, 

your Honor. 

THE COURT: I would suggest this: 

I think the government will be prepared to 
make a representation once all three of you have checked 
the facts out. 

MR. ]EFFER: That's correct, your Honor. 

TOE COURT: is that satisfactory? 

MR. FEFFER: Yes, your Honor. 

MR. ROBSON: I'd like to be able to read to 
the jury under some agreement indicating the number of 
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shares which were involved in so called directed trades frcm 
the two brokerage houses that the witness identified as 
possibilities. 

THE COURT: Those as I recall were Allessan- 
drini & Company and Merit Investors. On that, gentlemen, 
are you prepared to look at the records together and enter 
into a stipulation , the essence of which will be the 
number of shares purchased by V.F. Naddeo and Company from 

Al1essandrini «. Company, and Merit Investors? i 

I 

MR. FEFFER: Your Honor, we will stipulate tc 
whatever the record reflects as to where Mr. Mazzeo obtained 
Richard Packing stock from. I am not going to limit it to 
those two houses or any others. But we will gladly stipu¬ 
late to whatever the record reflects where V.F. Naddeo 
obtained shares of Richard Packing. 

MR. ROBSON: The point is fairly simple — , 

THE COURT: I heard the point. I recognize 
the point. I'd suggest this: 

If the government wants to put in any other 
listings of purchases other than these two houses for 
whatever purpose theywish, I will permit them to do that 
as well. You are asking for a stipulation relative to 
purchases, and as I understand it, from two houses. The 
number of shares purchases, is that right? 
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MR. SEGAL: I would want more, your Honor. 

I would want to Indicate what all of the houses were, jsut 
as the government does. 

MR. FEFFER: What 1 said. 

MR. ROBSON: We have no objection to the stipu¬ 
lation to all the transactions. 


MR. SEGAL: We will demarcate those others. 


is that right? 


Q Mr. Mazzeo, V.F. Naddeo went into bankruptcy 

at some point, did it not? 

A Yes, sir, in 1970 . 

Q Do you recall when in 1970? 

A I think it was in February. 

Q Were they having substantial financial diffi¬ 

culties for a period of time before they actually went intc 
bankruptcy? 

A It wasn't for a period of time. I understand 

we had a lot of back office problems that created it. 

Q For how long had you been having substantial 

back office problems? 


not for me. 


That would be better for Mr. Naddeo to answer 


You were not aware of the fact that they were 


having problems for two or three months? 
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THE COURT: That too is conceded. 

Q What is your relationship to Mr. Deutsch? 

A He is my brother-in-law. I married his 

sister. 

q How long has he been y>ur brother-in-law? 

A Twenty-one years. 

q How long have you Inown Mr. Deutsch? 

A Well, a little before twenty-one years, when 

I was going out with my wife. 

MR. FEFFER: At this time, your Honor, I'd 
like to read two short sentences, one from Government's 
Exhibit 5B in evidence and one from Government's Exhibit 6 
in evidence. I want to use them as a basis for asking Mr. 
Morginstin soma questions. 

THE COURT: All right. 

MR. FEFFER: 5B is the offering circular of 
March 11th. On page 9 of the stock options and warrants. 

(Mr. Feffer read to the jury from Government'! 

Exhibits 5B and 6, in evidence.) 

Q Will you tell the Court and jury, Mr. Morgin¬ 

stin, what valuable services you have rendered for Richard 
Packing Company? 

A I never rendered any services, to the best of 

my knowledge. 
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Q I want to draw your attention to a chart, Mr. 

Morginstin, which is in evidence. It is Government's 
Exhibit 47 and I would like to draw your attention in par¬ 
ticular to your name as you can see it that appears in a 
box, 4/3/69, 1,500 shares at $28-1/4 to Kelly, Andrews & 
Bradley for the account of Harry Morginstin. Do you see 
that? 


A Yes, sir. 

Q And the box below it, 4/7/69, 1,500 shares at 

$32-7/8 sold by Harry Morginstin to V.F. Naddeo. Do you 
see that? 


A Yes. 

Q And down here, I don't believe you can see it 

too well, but I can represent, if you want to come around 
and look at it, you are entitled to, obviously, Harry 
Morginstin, profit, $6,330.90. 

A I see that. 

Q Do jou see that? 

A Yes. 

Q When did you open your account at Kelly, 

Andrews & Bradley? 

A Mr. Deutsch — 

Q No, first give me the time, and then I will 

allow you to go into an explanation, okay? 
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2 

A 

WE11, I can't — 

3 

Q 

You can't answer the question, or 

4 

A 

I can't answer x* yes or a specific time. 

5 

Q 

Do you have any idea when your account y as 

6 

opened? 


7 

A 

No, sir. 

8 

Q 

Did you sign any account form for opening 

9 

that account? 

10 

A 

I can't recall. 

11 

Q 

Have you ever heard of Kelly, Andrews & 

12 

Bradley, Mr. 

Morginstin? 

13 

A 

Mr. Deutsch could have mentioned it to me. 

14 

but it never 

remained with me. Can I explain, sir? 

15 

Q 

YEs, let me ask you a couple of questions 

16 

and certainly you can explain. What is Kelly, Andrews & 

17 

Bradley? 


18 


MR. SEGAL: Your Honor, if the witness wants 

19 

to explain 

-- 

20 


MR. FEFFER: I will ask him about that, Mr. 

21 

Segal. 


22 


THE COURT: I will let the government inquire 

23 

in its fashion. 

24 

Q 

What is Kelly, Andrews & Bradley, Mr. 

25 

MOrginstin? 
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Or was. I'm sorry. 

(No response.) 

Do you have any idea what it is? 


3384 


Q What did you do with the $6,330.90? 

A It was probably deposited in my account. 

Q You say probably? 

Everything, all my profits, everything went 
to my account. It was my money. 

Q Did check come out of Kelly, Andrews & 

Bradley for you and you would endorse the back of those 
checks and put them in your account? 

A Can I — 

Q Sure. 

A give a brief explanation? The first 

thing that I want you to understand, and I think I have 
said that before, that I do not understand the stock 
market. Mr. Deutsch has been — has had power of attorney 
for me for over twenty years. I, being a salesman, knowin 
the men's field, and I do not know or do not understand 
the stock market, and therefore when Mr. Deutsch, I asked 
him to please do me a favor, that I do not want to remain 
a salesman for the rest of my life. I do not want to work 
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the house that I do work now. And being that he has the 
knowledge and is capable of handling the stock market for 
me, it would be the same thing that if I went to a doctor, 
I would go to a doctor for advice in the same way that I 
went to Mr. Deutsch for advice and gave him permission to 

handle all my stock transactions for me. 

Many times Mr. Deutsch would call me and say, 
I'm buying a certain stock or I bought it for you, because 
I don't knew one stock from the other. But he would tell 
me that he bought this stock, so at that time «-hat he 
told me, I would have known. Two days afterwards, forgot 
it. I didn't enter and didn't remain in my mind. 

q What happened with the profits, that was the 

question? I understand all that. What happened to the 
profits? 

A It would go back, all profits, everything 

went back into my account. 

q How did they get into your account? 

A Either I received checks that were mailed to 


my house and I deposited, or whatever — everything went 
back to me. It was my money. I could do whatever I 
wanted with it. 

q In other words, all the checks, for example, 

the checks from Kelly, Andrews & Bradley were mailed to ycj 
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A I don!t recall. 

Q You don't recall whether it was 50 or 150 thousand 

dollars; is that correct, the most you had in that account 
at one time? 

A I don't recall the exact most. 

0 Not the exact. I am asking you whfether it was 
closer to 50 or closur to 150 thousand dollars. 

A Could have been 150,000 dollars, too. 

Q Out it could have been 50,000, right? 

A Yes, depending on the time. If I had more 

i 

stock and I had less cash, or if I sold the stock and 1 
got the cash for it. 

o r 

Q When did you open your first acoount with Mr. 

Deutsch? 

A Oh, about fifteen, twenty years ago. 

Q How much money did you give him at that time? 

A Somewhere between 5, 10 thousand dollars. 

Something around that nature. 

Q How much money did you make in 1968? 

I 

MR. SEGALt Objection. 

THE COURT; Overruled. 

Q How much did you make in 1968 in trading stocks, 

Mr. Morginstin? 

A I'd have to check my income tax return. 

I 
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Q What is your best recollection? 

A I can't answer you intelligently. 

0 Was i'- more than $5,000? 

A I'd have to, Mr. Feffer, I'd have to check ny 
income tax return. 

0 Just try to bear with me. 

Was it more than $5,000? 

MR. SEGAL: I object to this as not direct exam¬ 
ination. There is no reason to depart from the traditional 
direct examination of a Government witness. 

THE COURT: Overruled. 

Q Was it more than $5,000, Mr. Morginstin? 

A You would have to show it to me, sir. 

Q Was it more than $100,000? 

A You would have to show it to me. 

0 You have no recollection as to whether you made 
$5,000 or $100,000 in the stock market in 1968? 

MR. SEGAL: Objection, your Honor. This is not 
direct examination. 

THE COURT: Overruled. 

A Sir, you would have to show me the income tax 
return; then I can answer you intelligently. 

Q I am going to ash you without the benefit of 
your returns. 
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Is it your recolJection now that you don't know 
wriether you made $5,000 in 1968 or $100,000 in 1968? la 
that correct? 

A I can't give you— 

Q You have no idea, sitting on that witness stand? 

A I have to check out the return. I have to look 
at the return. 

Q Who filled out your return for you? 

A Done by the accountant. 

Q Whose accountant? 

A I would give Mr. — Mr. Deutsch would hand it 

to me. I would give the return to Mr. Deutsch. He was 

my accountant all these years. 

Q How many different brokerage accounts did you 

have in 1968 and 1969? 

MR. SEGAL: Objection. 

THE COURT: Sustained. 

You had an account at Kelly, Andrews & Bradley 
in 1968 and 1969, did you not? 

TilE WITNESS: Your Honor, can 1 please explain 
to you, sir? 

THE COURT: Yes, I'd like you to. 

THD WITNESS: Thank you, sir. 

Mr. Deutsch would go ahead and buy stock for me. 
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MR. ROBSON: Whic is the letter where you 


refer to Status Marketing? 


MR. FEFFER: I said Circus Waqon International 


not Status Marketing. If I did, I misspoke. 


MR. ROBSON: I thought he said Scatus 


Marketing. 


THE COURT: The reason I am doing it is 


because of the examination as I heard it conducted. 


MR.ROBSON: I misunderstood what this 


was. So far as Circus Wagon is concerned, my objection 


is noted. 


THE COURT: Yes. As far as this document 


is concerned, I have ruled. Your motion or application 


is overruled. 


(In open court) 


THE COURT: You may proceed to read the 


stipulation indicating what I had noted at the side 


bar as a preface. 


MR. FEFFER: Ladies and gentlemen, with 


respect to the stipulation that I am going to read, 


it's going in subject to connection as to Mr. Cohen and 


Mr. Duboff, and — excuse me, as to Mr. Cohen and Mr. 


Deutsch. At this time it is coming in as to Mr. Duboff, 


It reads as follows: 
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"If William Harris were called to the witness 
stand he would testify as follows: 

One. That he is 77 years of age and is 
presently in ill health. 

Two. That he is a retired Post Office 
employee. For the past six years Hr. Harris' source 
of income has been his Post Office pension and his and 
his wife's Social Security benefits which came to a 
total of approximately $600 a month and profits from 
stock transactions and income from bonds. 

Three. That he is the father-in-law of 
Stanley Duboff. 

Four. That approximately 15 years ago he 
gave Hr. Duboff between $3,00 to $5,000 to invest for 
him in stocks. 

Fw . That Stanley Duboff ha3 had complete 
discretion over what stocks to purchase for Mr. Harris 
and did not discuss or inform Mr. Harris as to the 
purchase and sale of stocks. Further, that all confirma¬ 
tions of sales and purchases of stock were mailed to 
Mr. Harris at his address. 

Six. That Mr. Harris has never performed 
any services of any type for Richard Packing Company and/o l 
Circus Wagon International and in fact he lias never even 
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heard of either of these two companies. 

Seven. That a bank account has been main¬ 

tained, that account in his name, that is Hr. Harris' 
name, in Manufacturers Hanover in which proceeds nave 
been deposited from his stock transactions. Mr. Duboff 
had the autnority to deposit checks in that account 
and to draw checks on that account in Mr. Harris' name. 

Eight. That Mr. Harris never drew or 
signed any checks on the account in his name at Manu¬ 
facturers Hanover. Mr. Harris did receive money out 
of this account drawn by Mr. Duboff when he needed it. 

Nine. Mr. Duboff had in his possession all 
of the records relating to the Manufacturers Hanover 
checking account, including cancelled checks, blank 
checks, and monthly statements. 

Ten. Mr. Harris maintained for his own 

personal use and his own personsl possession other 
checking accounts. Allcheck3 on these accounts were 
written and signed by Mr. Harris. 

Eleven. That Mr. Harris' signature appears 
on Government's Exhibits 68-A and 68—C for identification.' 

At this time, your Honor, the government would 
offer 68-A and 68-C. 

THE COURT: Very well. The Court notes the 
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SOMER JACK ROTHMAN, 

called as a witness, being first duly sworn, 
testified as follows: 

MR. FEFFER: May I inquire, your Honor? 

THE COURT: You may. 

MR. BLOCK: Your Honor, I hate to ask this, 

but I would like to approach the bench at this time. 

THE COURT: Step up. 

(At the side bar) 

MR. BLOCK: If your Honor please, T assume 

from having seen Government's Exhibit 3577 that the 
government is going to attempt to prove through this 
witness that at sometime or another $200,000 was put 
into the New Dimensions trading account for Richard 
Packing Company. 

According to that exhibit, the funds were 
co-mingled. This, it seems to me, is highly prejudicial 
as far as Mr, Cohen is concerned and I would ask that 
all testimony with respect to that $200,000 be excluded. 

I might mention that the money went in -- I 
am not sure exactly when, but toward the beginning of 
Hew Dimensions and Cohen asked for it back and it came 
back to him, the whole $200,000. No trades were ever 
effected in New Dimensions for Richard Packing Company's 
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account. 

'<fy 

Now, this witness, furthermore, it is my under¬ 
standing, again from the 3500 material, never mot 
Cohen, never had any conversations with him and in the 
absence of any evidence that Cohen knew that this money 
was being used, you know, and co-mingled at New Dimensions ,| 
I think to allow this evidence would have a devastating 
effect on Cohen and a very unfair effect. 

MR. FEFFER: Your Honor, the Regency Hotel 

slip of paper, Ithink Government's Exhibit 37, if I 
remember correctly — 

MR. BLOCK! It is 37. I checked it last 

night. 

MR. FEFFER: That paper contains the name 

"Milton Cohen, 12 percent" and Mr. Hurley testified 
that that was, at least at one time, considered by Mr. 
Deutsch to be a listing of the people who would be 
interested to that extent in New Dimension securities. 

The point here, your Honor, is that $200,000 is delivered 
to New Dimension securities — actually $300,000 — in 
January of 1970 and it is returned gradually, over a 
period of time, and I thinx there are checks of $75 ,000, 
$25,000 — it is returned sometime during the summer of 
1970 and not one single trade is made for Mr. Cohen's 
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company — 

MR. BLOCK: Richard Packing account. 

MR. FEFFER: Richard Packing account. The 

government's contention is that it came in when New 
Dimensions was formed and it was used by the business 
and the government contends this money came in for one 
purpose and one purpose alone, and that was to assist 
New Dimension in getting on its feet. 

Another crucial point, your Honor, is that 
why Mr. Cohen would suddenly give $200,000 to Stanley 
Ryback to trade for him and Mr. Ryback never had a day 
of trading securities in his life, and why he would do 
this when Mr. Deutsch worked at Jaffee and why he would 
suddenly open an account at New Dimension -- it is our 
contention that New Dimension securities was Mr. Deutsch 
and Mr. Duboff and Mr. Deutsch and Mr. Duboff, if there 
was going to be any trading, would be the people doing 
the trading. 

THE COURT: How do you demonstrate that 

the $200,000 which came from Richard Packing Company, 
that that investment, payment, whatever, was known to 
Mr. Cohen? 

MR. FEFFER: We have a check for $200,000 

which we will offer in evidence that Mr. Cohen signed. 

_ »00TH««N DISTRICT COURT REPORTERS, US. COURTHOUSE 
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THE COURT: Made payable to New Dimensions? 

MR. FEFFER: Absolutely, your Honor. 

THE COURT: The objection is overruled. 

MR. BLOCK: Your Honor, just to complete 

the record, if your Honor is going to let this in, 
then I move for a severance. 

THE COURT: On this one, the application is 


denied. 

MR. ROBSON: Your Honor, I think for the 

record, at this point, based on ray objection earlier 
to testimony, to the chart, which was introduced earlier 
relating to purchases by Financial Industrial Fund, 
which are the only purchases in this case related at 
all to New Dimension securities, and my objection at 
that time was based on the fact that the testimony is 
completely silent on that fund, what it purchased, how 
it purchsed, or anything else, and I would therefore 
object also to this witness' testimony since we are now 
into the fifth week and there is not one word of 
testimony to establish any impropriety by any of the 
defendants with respect to the funds purchases, but 
certainly not one word with respect to Financial Industrial 
Fund whose purchases were the only purchases that came 
through New Dimensions. 
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on cross. 

MR. BLOCK: We will not go into it. 

MR. FEFFER: I want to make clear that the 

government has promised this man in connection with 
testimony he was going to give that he not be prosecuted. 
We have obtained permission from the Department of 
Justice to immunize him and those papers are ready, that 
he says he doesn't need formal immunity conferred, that 
he would accept the word of the United States Attorney's 
office that he wouldn't be prosecuted. 

MR. SEGAL: I hope your Honor understands 

why I felt I had to come. 

THE COURT: I will make a statement to the 
jury. With that representation by the government on 
the record, I gather all defense counsel have indicated 
to the Court they do not intend to inquire on cross- 
examination on this matter of immunity. 

MR. SEGAL: That's correct, your Honor. 

MR. BLOCK: What is your statement to the 

jury going to be, your Honor? 

THE COURT: Only as to the propriety of the 
side bar conference. 

(In open court) 

THE COURT: Ladies and gentlemen, certain 
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q What are the responsibilities in general of a 
cashier? 

A To see that the records are kept and that the 
daily work is done. 

Q You refer to the records of what? 

A Of any brokerage firm that a cashier is with. 

Q I dirept your attention to the early part of 

the summer of 1969. 

How were you employed at that time? 

A I worked for Mayflower Securities. 

Q What was that firm? 

A Stock brokerage firm. 

q What was your position with Mayflower? 

A Assistant cashier. 

Q Did you have an occasion to see or meet with 
Mr. Deutsch at about that same time? 

A Yes. 

Q To the best of your recollection, when was that? 

A In the early summer of 1969. 

Q Where did this meeting take place? 

A In Chock Pull O' Nuts, on Broadway. 

« 

THE COURTt There are a lot of Chock Full O' 

Nuts on Broadway. I remember there was one down just 
below Wall Street. Is that the one? 
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iHE WITNESS: It was, I would say, 49 Broadway. 

Q Which is somewhat below Wall Street? 

A Yes. 

MR. ROBSON: Your Honor, can we have the date 
of that meeting? 

THE COURT: To the extent you can give it to 

us — 

You indicated it was the early summer of 1969. 

Do you recall if that was May, June, July? 

THE WITNESS: No, I don't, offhand, your Honor. 

Q Did you have a conversation with Mr. Deutsch at 
that time? 

A Yes. 

Q Will v -JU tell the Court and jury what Mr. 

Deutsch said to you and what you said to him? 

A Well, he said — 

MR. BLOCK: Subject to connection, your Honor. 

THE COURT: Yes, subject to connection as to 
Mr. Cohen and Mr. Duboff, at this point. 

A He said he had been looking for me and couldn't 
get in touch with me, that he had a job for me that I 
would be interested in, and would I come up to his office. 


Q Did you, in fact, thereafter meet with Mr. 
Deutsch in his office? 
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MR. ROBSONi If your Honor please, can he not 
lead the witness? The question is, what happened next? 

THE COURTt I recognize the validity of your 
objection and would hope that the Government would not 
lead hereafter, but I will permit the witness to answer 
this one. 

A Yes, I did. 

THE COURT; You did meet with h*m? 

THE WITNESS: Yes, sir. 

G Where did this meeting take place? 

A At Jaffee & Company. 

Q Do you recall approximately how long after 
the meeting in Chock Pull O' Nuts that this meeting took 
place? 

A Couple of days. 

Q What was Jaffee & Company? 

A Stock brokerage house. 

Q Mr. Deutsch was employed at Jaffee at that time? 

A Yes. 

Q Did you have a conversation with Mr. Deutsch 
in Jaffee & Company at that time? 

A Yes, I did. 

Q Can you tell the Court and jury what Mr. Deutsch 
said to you and what you said to him on that occasion? 

SOUTHERN DISTRICT COURT REPORTERS. U.S. COURTHOUSE 
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A Mr. Deutsch told me he had a job for me for a 

new firm that was opening up, and Mr. Stanley Ryback was 

starting a new firm and he was helping him out, and he 

asked me if I would like the job as cashier. 

Q Who was Stanley Ryback? 


A He became president of New Dimension Securities. 

0 Do you know what he was doing at that time? 

i 

A He had a store on Nostrand Avenue called Guys 
with Buys. 


Q What else did Mr. Deutsch say, if anything? 

A He asked me what salary I wanted, and I quoted 
a price, and he said "Fine." 


Then I asked him about c contract and he said 
if I wanted one,he would have one drawn up. 

I asked about bonus, and he said to me I would 


get one percent of the profits. 

Q Was there any other conversation? 

A Jfes. He had told me that the first thing I 
should be doing is go out and look for an office for 
New Dimension. 


0 After this meeting, did you have occasion 
either to mee„ with or speak with Mr. Ryback? 

A On two occasions — I called him after the 
conversation and he just about quoted the same thing to 
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me that Mr. Deutsch had talked about, and the second time, 
in about a week, I went down to his store to meet him. 

MR. ROBSON: Your Honor, I object to this 
witness' conversation with Mr. Ryback as hearsay. 

THE COURT: Note, if you would. Page 2 of the 
information, where certain information appears. 

MR. ROBSON: I realize that, your Honor, but 
we are more than four weeks into this trial, and I 
think there comes a point where taking things subject to 
connection is inappropriate. 

THE COURT: Overruled. 

Maybe it is inappropriate and I may sx.op saying 
it, but at the moment I am going to permit the 
conversation to go in. 

It is subject to connection as it relates to 
the defendants here on trial. 

You had a conversation, you say, with Mr. 

Ryback? 

THE WITNESS: That's correct. 

THE COURT: That was after you met with Mr. 

Deutsch? 

THE WITNESS: Yes, your Honor. 

Q What, if anything, did you do during the summer 
with respect to this new position? 

SOUTHERN DISTRICT COURT REPORTERS. U.S. COURTHOUSE 
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A New Dimension Securities Corporation. 

Q When did New Dimension open for business? 

A On December 4th was the first trading date. 

Q 1969? 

A Yes. 

Q Can you tell the Court and jury who was working 
at New Dimension Securities at 17 Battery Place at that 
time? 

A Miss Elizabeth Danford, myself and Mr. Ryback. 

Q What was Miss Danford? 

A The secretary. 

Q How many rooms did New Dimension have at that 

time? 

A Two rooms. 

Q Can you tell the Court and jury where you were 
located, where Mr. Ryback was located? 

A There were two rooms, one in back of the 

other. Miss Danford was in the front room, the secretary, 
and Mr. Ryback and myself were in the second office. 

Q Do you know what experience, if any, Mr, Ryback 
had in the securities business? 

MR. SEGAL: Objection. 

<£ 3 > 

THE COURT: If you know this of your own knowledge, 
you may tell us. 
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A None, that I know of. 

MR. SEGAL: Your Honor, I don't understand that. 
The witness doesn't know of any, but not that the 
individual Ryback had none? 

THE COURT: Let me find out. 

Can you answer Mr. Segal's query? Is it that 
you are saying that there is none you know of, or that you 
have knowledge and that your knowledge is that Mr. Ryback 
had no prior experience in the securities business? 

THE WITNESS: I would say he had no prior 
experience as being a broker in the securities business. 

THE COURT: May I inquire in one respect: 

How diu you derive this information? How did you reach 
the point where you can make a statement such as you just 
made? 

THE WITNESS: I have been in the business twenty 
years, your Honor. Mr. Ryback, outside of being an 
individual who may have traded for his own account, has 
never done any trading in the Street 

The man was never registered. This was the first 
time he was coming into the securicies business. 

THE COURT: Did you learn this by conversation 
with him or from some other source? 

THE WITNESS: From conversation with him and from 

SOUTHERN DISTRICT COURT RCPORTCRS. U.S. COURTHOUSE _ 
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other people. 

Q What were your responsibilities at New Dimension? 

A I was the cashier. 

Q What did that mean in terms of your responsibility 
there? 

A I was to see that the records were kept 
correctly. 

Q Did you have charge of the records kept by 
New Dimension Securities? 

A Yes. 

I am going to ask you to look at Government's 
Exhibits 70-A, 70-B, 70-C, 70-D-l and 70-D-2, and 
then 70-D-3 through 14. In other words, that is 70-D-l 
through 70-D-14. 

I ask you to look at these records and ask if 
you can identify them. 

MR. SEGAL: Your Honor, do we only have a 
D-l and not a D? 

THE COURT: Apparently it starts with D-l 
through 14. 

MR. FEPFER: That is correct, your Honor. 

Q I think it might be easier if you start with 
70-A first, Mr. Rothman. 

(Pause.) 
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THE COURT: Yes, they ere, but will only 
be shown or read to the jury in a redacted form. Is 
that satisfactory? 


3502 


MR. ROBSON: Yes, sir. All I am concerned 

about is that irrelevant material not go in. 

THE COURT: I think we have covered that, 

and I believe the government indicated just before the 
jury came in that they would be agreeable to a presenta 


tion in a redacted form. 

(Government's Exhibits 
were received in evidence) 

THE COURT: Mr. Feffer 


70-D1 through 14 


, as I understand 


it, those are being offered subject to connection 
against Mr. Cohen, is chat right? 

MR. FEFFER: At this point, yes, your Honor. 

THE COURT: Very well. 

MR. ROBSON: If your Honor please, I ask 

that it be taken subject to connection against Mr. 

Duboff also. 

THE COURT: At this juncture of the record, 


yes. 

MR. SEGAL: And to Mr. Deutsch, your Honor. 

THE COURT: Mr. Deutsch is another 3tory. 

For the moment I will cover all three of them with the 
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subject to connection. 

HR. F2FFER: Your Honor, may I pass out 

copies of Government's Exhibit 50 to the jury? 

THE COURT} 50, yes. That is in evidence. 
They have seen it once. 

(Pause) 

Q I believe you have a copy, Mr. Rothman, of 
what has been marked and received in evidence as 
Government's Exhibit 50, and I'd like you to turn, and 
everyone else, to sheet number 4. If you will note on 
the column marked 12/11 inder the source of stock column, 
there is a reference to New Dimension Securities; and 
that name. New Dimension Securities appears thereafter 
through the final date on the chart, 4/22. Do you see 
that? 

A Yes. 

Q Mr. Rothman, I want to ask you certain ques¬ 
tions with respect to this chart. This chart reflects 
at least to the extent that New Dimension is — 

MR. ROBSON: If your Honor please, I object 

to Mr. Feffer's testifying as to what the chart reflects. 
He is here to ask the witness questions. 

THE COURT: All right. 

MR. PEPPER: I can reaa from the chart if 

'_SOUTHSOH OMTMCT COWOT OSOOOTBOS. U.S. COUNTMOUSC 
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Mr. Robson would like me to, but I prefer to make a 
quick simple statement. 

TIIE COURT: Mr. Robson seems to want you to. 

MR. ROBSON: The witness is here to answer 

questions. I don't think Ilr. Feffer is entitled to 
stop at any point in the testimony he wants and read 
to the jury from something which has been read from 
previous ly. 

THE COURT: I think you can direct the 

witness' attention to some portion of the exhibit which 
is before him, copies of which are before the jury. 

MR. FEFFER: I'd like to have the witness 

then look from 12/11 to 4/22 to times when New Dimension 
Securities appears there, 

THE COURT: You asked him first to look to 

sheet 4j is that correct? 

MR. FEFFER: Yes, your Honor. 

0 I'd like to ask you, Mr. Rothman, if you 
know from your knowledge from looking at this chart 
what is reflected by source of stock and New Dimension 
Securities? 

MR. SEGAL: Objection. I don't know what 

that means, your Honor. 

MR. FEFFER: I'd like to read it, your Honor, 

SOUTHERN DISTRICT COURT RBRORTERS. U.S. COURTHOUSE 
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but if I am asking questions like this, I have to do 
it like this. 

THE COURT: The exhibit does speak for itself, 

and I don t think we need too much of an explanation 
from this witness. My recollection is you had some 
testimony from Mr. Philmore along the lines of what 
it says, and I don't really think it helps us at all 
to have the witness repeat what Mr. Philmore said. 

MR. FEFFER* The point is, I want to ask 
him questions about transactions reflected on this chart, 
and I want to make sure he understands what this is. 

It is in evidence already. 

THE COURT: Let me ask him one questior 

You are looking at a government exhibit <hich 
is in evidence. You have indicated you have considp-able 
experience in the securities industry as a cashif.-. to 
you understand how this chart is set up? 

THE WITNESS: Yes, your Honor. 

MR. FEFFER: Okay. 

Q Did you execute yourself any of the sales 
of Richard Packing stock listed on that chart from New 
Dimension to Jaffee & Company? 

A I could have, yes. 

0 Did you or could you have? 
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MR. SEGAL: Your Honor, I ask that that 

be stricken. 

Q To your best recollection. 

THE COURT: Strike it and let's go back and 

ask the question as you now have. What is your best 
recollection, sir? 

THE WITNESS: My best recollection is, your 

Honor, that I might have or I could have. 

MR. SEGAL: I ask that that be stricken, your 

Honor. 

THE WITNESS: I probably did. 

MR. SEGAL: I ask that that all be stricken. 

THE COURT: Yes, strike it. Perhaps you 

can refresh the witness' recollection or maybe the 
witness as he is thinking has his own recollection refreshed. 

Q Let me ask you a few general questions. 

Who was present working at New Dimension Securities 
during the months of December, January, February and 
March; December 1969 and the early part of 1970? 

A Mr. Ryback, myself, Miss Danford. 

0 Miss Danford was the secretary that you 

referred to before? 

A Yes. 

SOUTHERN DISTRICT COURT REPORTERS. U.S. COURTHOUSE 
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Q I want you to look at that chart again and 
just give us your best recollection as to whether you 
executed sales of Richard Packing stock to Jaffee & Co.? 

A Yes. 

MR. ROBSON: The witness has answered the 

question twice, your Honor, and I object to the word 
executed because I have no idea what that means. 

Q Did you take part in any fashion in the sale 

of Richard Packing stock as reflected on that chart to 
Jaffe & Co.? 

MR. SEGAL: Objection, your Honor. This man 
was the cashier. 

THE COURT: He may have made entries, done 
other things. Overrv ed. 

A Yes. 

Q Can you tell the Court and jury approximately, 

to the best of your recrllection, the percentage of tho^e 

trades you executed? 

MR. ROBSON: If your Honor please, the witness 

testified he took part in some way in these transactions. 

I don't know whether that means he made an entry in the 
books — 

THE COURT: Change the question from "executed" 

because I think that is an objectionable word. 
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q Can you tell the Court and jury what you did 
with respect to any portion of the trades that are 
reflected on Government's Exhibit 50? 

THE COURT: What, if anything, you did. 

MR. ROBSON: And with respect to which trades, 


your Honor. 


MR. FEFFER: I would like the general answer 


first, your Honor. 

MR. ROBSON: I would like the specifics first, 

your Honor. 

THE COURT: With respect tc trade beginning 

December 11, 1969. 

q Are you able to recall specifically as to each 
trade what your responsibility was, if any as to 
each trade listed there? 

A It is hard to say for each trade. Of the 
group of trades that are on here, I would say I took 
part in about approximately 25 percent. 

0 Can you tell the Court and jury — 

MR. SEGAL: Objection, your Honor, as to 

taking part. 

THE COURT: Overruled. 

0 Can you tell as what you meant by taking part 
in approximately 25 percent of the trades reflected on 
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Government's Exhibit 50?~ 

A Selling the stock over the telephone to the 
broker who was involved. 

Q I would like you to tell the Court and jury 
the manner in which you sold 25 percent of those shares 
that are reflected on that chart. 

A During the morning, when we start business, 
we get a phone call from Jaffee <■ Co., either Mr. Deutsch 
or Mr. Duboff, stating that — 

MR. SEGAL: I object to this* This witness 
can either testify to what he knows — nothing more. 

THE COURT: Was there a practice that took 

place? 

THE WITNESS: Yes, your Honor. 

THE COURT: Did that practice take place 

during the period December 1969 through April 1970? 

THE WITNESS: Yes, your Honor. 

THE COURT: You are familiar with that 

practice? 

THE WITNESS: Yes, your Honor. 

0 Go ahead. 

A ' Mr. Deutsch and Mr. Duboff would call in the 
roorninq before the opening and they would — 

MR. ROBSON: Your Honor, could we have some 

•OWTMKRN DISTRICT COURT REPORTERS. U.C. COURTHOUSE 
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identification of who was called? Is this witness 
testifying he was called? 

THE COURT: Let's take it from there. That 
is a perfectly good comment by Mr. Robson. There was 
an income telephone call. 

THE WITNESS: Yes, your Honor. Approximately 

of all the phone calls that came in during this time, 

25 percent of the time I answered the phone. 

MR. ROBSON: I ask that the witness mt volunteer 
information, your Honor. 

THE COURT: Let's get on with it, gentlemen. 

Apparently the practice was, am I correct, for 
Mr. Deutsch or Mr. Duboff to make a telephone call in to 
New Dimension? 

THE WITNESS: That's correct. 

THE COURT: You indicated there were several 

people working there. 

THE WITNESS: Right, your Honor. 

THE COURT : And you indicated something else, 
and let me get it clear in my own mind: When the telephone 

rang, were there occasions when you picked it up? 

THE WITNESS: Yes, your Honor. 

THE COURT: On those occasions, would you tell 
us who was on the other end of the line and the conversa- 
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tion or nature of the conversation? 

THE WITNESS: Either Mr. Deutsch or Mr. Duboff. 
The nature of the conversation would go that — 

MR. SEGAL: Is this witness reporting what 

he can testify to — 

TIIE COURT: Let's make sure. These are calls 
that you actually heard one of these gentlemen speak 
on the oth&r end of the phone? 

THE WITNESS: Yes, your Honor. 

THE COURT: You say either Mr. Deutsch or Mr. 
Duboff would call and you will till us the substance of 
tiie conversation. 

THE WITNESS: To the best of my knowledge. 

THE COURTj This is subject to connection as 

co Mr. Cohen. 

THE WITNESS: They would tell me that we are 
selling them a certain amoung of shares of Richard Packin 
at a price and we should go out and pick it up at a 
certain broker at a certain price, and then, in turn, 
sell it to them, and the other way — 

q were there any negotiations with respect to 
that price between yourself and either Mr. Deutsch or 
Mr. Duboff? 

A No. The price was set. 

MOTRSRR DISTRICT COURT RCRRRTIRt. U.S. COURTMOUSS 
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Q By who? 

A By either Mr. Deutsch or Mr. Duooff. 

THE COURT: You are talking about Richard 

Packing Company sotck? 

THE WITNESS: Yes, your Honor. 

THE COURT: Just stick to that. 

MR. SEGAL: Your Honor, may we have what 

"price set" means here? 

MR. FEFFER: Your Honor, I think the cross- 

examination is to follow and — 

MR. SEGAL: I would ask that "prices set" be 

stricken. 

THE COURT: Why don't we try tc qet in repre¬ 

sentative form what was said. Try to tell uj how it 
sounded to you when you heard from Mr. Duboff or Mr. 
Deutsch. What did they say, in words or substance? 

THE WITNESS: They would say to me,"I’m 

selling t ! .em," fcr instance, "1,000 shares of Richard 
Packing" at a certain price and that I should go out 
to a broker which they would name to me to pick up the 
stock at another price and, in turn, they would buy it 
from us at the price that they set originally. 

q You were about to say there was a second method. 
A Yes. 
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Q What was that? 

A The second method would be that they would 
call and ask me to go out into the street, meaning to 
call other brokers, and clean up the street, which means 
to buy as much Richard Packing as I can at a certain 
price and then, in turn, I would call them back and tell 
them how many shares I bought and they, in turn, would 
buy the stock from us at a price that they set. 

Q Did New Dimensions quote the prices of Richard 
Packing stock in the pink sheets at that time? 

A Yes. 

Q Will you tell the Court and jury how the price 
you put in the pink sheets was set? 

MR. ROBSON: If this witness i^nows, your 

Honor? 

THE COURT: Did you participate in putting 

prices into the pink sheets? 

THE WITNESS: Yes, your Honor. 

Q Can you tell us what you did - 

MR. ROBSON: Can we ascertain what he did? 

THE COURT: We just asked him that. 

THE WITNESS: If Mr. RoLaon will wait, I will 

tell him. 

THE COURT: I know you will. Mr. Robson and 
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THE COURT j Yes. 

(Record read) 

MX. FEPFJ.R: Your Honor, at this time the 

government offers 71-A for identification. 

THE COURT : Show ic to counse1. 

MR. BLOCK: If your Honor please, I understand 
what your Honor's ruling is with resnect to this, so 
that — 

THE COURT: I will take it, at this point, 
that you are renewing the objection heretofore made at 
the side bar, ari the ruling is the same. 

MR. ROBSON: Ijoin in that objection, your 

Honor. 

MR. SEGAL: I join in it, your Honor. 

THE COURT: The ruling made previously remains 

as to all three defendants. 

At this point the exhibit is being received 
subject to connection against Mr. Deutsch and Mr. Duboff. 

MR. BLOCK: Just one second on this, ycur 

Honor, because I am seeing the check for the first time — 
THE COURT: Yes, indeed. 

(Pause) 

(Government's Exhibit 71-A was received 
in evidence) 
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Q What did Mr.Ryback aay to you with respect to 
this particular check, which is Government's Exhibit 
No. 71-A? 

MR. BLOCK: That, of course, is subject to 
connection, your Honor? 

THE COURT: Yes, it is subject to connection 
against all three of the defendants, and also perhaps 
we could specify the date or approximate date of the 
conversation. 

Q Do you recall the — 

MR. SEGAL: Your Honor, we would have just a 
standing objection to this entire line. 

THE COURT: All right. It is be' ^ received, 
as you can appreciate, subject to connection. 

Q Do you recall the approximate date of this 
conversation? 

A Sometime the early part of January, 1970. 

Q What did nr. Ryback say to you on that occasion? 

A I asked him how come we were getting $200,000 
in Richard Packing Company, and he told me Richard 
Packing was opening up a customer account with us, and 
he t«ok the SKMtey and put it in our bank account. 

Q What was the largest customer account that New 
Dimension had? 
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Richard Packing Company. 

What was done with the $200,000,if you know? 


Went into our bank account. 


MR. BLOCK: I object to that. 

THE COURT: He has answered it. It went into 


their bank account. 


The check speaks for itself. 

That would be the New Dimension Securities 


bank account? 


A Yes. 


Q Were there ever any trades made by Richard 
Packing Company? 

A No. 

Q Was this money returned or refunded to that 
company? 

A Yes, it \ ~:S. 

Q I show you 71-B through 71-F, and I ask you to 
look at each and identify them, if you can. 

A There is a check dated April 24, 1970, made out 
to the Campus Information, in the amount of $75,000. 

This was charged to tha account of Richard Packing Company 
and mailed to them. 

THE COURT: 71-B? 

THE WITNESS: 71-B, your Honor. 


SOUT.fRN DISTRICT COURT RCRORTIRS. U.S. COURTNOUSC 


[ 1 


- » ' . \. 





1081 


2 rnunch Rothman-direct 

A On May 25, 1970, there ie a chock made out to 


3519 


Richard Packing Company in the amount of $25,300, which 
was sent to them. 

That is 71-C. 

MR. SEGAL: Your Honor, is this witness iden¬ 
tifying or testifying? 

THE COURT* He is doing both. Do you object to 


that? 


Q 

cher’s? 


MR. SEGAL: Yes, your Honor. 

THE COURT* Just identify them. 

Does your handwriting appear on any of those 


A 

appears 


On all but one of the checks my hanc writing 


There are two checks, June 3rd, June 25th, 
$25,000 each, to Richard Packing Company, and the last 
one, July 2, 1970, made out to Richard Packing Company 
in the amount of $50,000. 

Q I show you Government's Exhibit 72 for iden¬ 
tification and ask you to look at that and identify it, 
if you can. 

A Thia is the account sheets of Richard Packing 
Company with New Dimension Securities. 

MR. PEPPER: At this time, the Government offers 


KMJ1 
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the 71 series and 72 for identification. 

THE COURT: That is five checks, is it, and an 

accounting record? 

MR. FEFFER: That is correct. 

THF COURT: Show it to counsel. 

(Pause.) 

MR. BLOCK: If your Honor please, the same 
objection, and I assume the same ruling? 

THE COURT: Same ruling, yes. 

MR. ROBSON: Same objection, if your Honor please, 
as previously entered. 

THE COURT: Same ruling. That will be subject 
to connection as it relates to Mr. Duboff and Mr. Deutsch 
at this time. 

MR. SEGAL: Same objection. 

THE COURT: Same ruling. As I just indicated 
to Mr. Robson, it is subject to connection as to Mr. 

Deutsch and Mr. Duboff at this time. 

(Government’s Exhibits 71-B through 71-F for 
identification were received in evidence.) 

MR. FEFFER: Your Honor, perhaps I can refer to 

these briefly while counsel — 

(Defendant’s Exhibit No. 71 for identification 

was received in evidence.) 
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MR. FEPFFER: May I refer to these briefly, 
your Honor? 

THE COURT: Just one moment. 

Is there an objection to 72 for identification? 
You make the same objection as to 71? 

MR. SEGAL: Same objection. 

MR. BLOCK: Same objection. 

MR. ROBSON: Same objection. 

THE COURT: Same ruling, and they are received 
subject to connection as to Mr. Deutsch and Mr. Duboff. 

You may proceed, Mr. Feffer. 

o 

MR. FEFFER: Ladies and gentlemen, there are 
five checks. 71-B is made out to Campus Information 
in the amount of $75,000. 

Q Did you have a conversation with anyone with 
respect to the namr Campus Information" printed on one 
of these checks? 

A Yes, with Mr. Ryback. 

0 Did that occur about the time this check was 
made out? 

A Yes. 

Q What did he say about this? 

A That was instructions given to him by Richard 

Packing Company, they wanted the check charged to their 
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account, made out that way. 

MR. FEFFER: 71-C, $25,000; 71-D, another 
check made out to Richard Packing, $25,000, the date is 
June 3rd. 

On June 25th, 71-E, another check for $25,000, 
by New Dimension to Richard Packing, and 71-F, dated 
July 2nd, $50,000, Richard Packing. 

72 is the account statements for Richard Packing 
monthly statements at New Dimension Securities. 

C Mr. Rothman, do you know approximately how much 
money was made by New Dimension Securities by the end of 
April, 1970? 

MR. BLOCK: Objection. 

THE COURT: Let me hear the question again, Mr. 
Reporter, please. 

(Question read.) 

MR. ROBSON: I object to that also, your Honor. 

I see absolutely no relevance to the issues in this case. 

THE COURT: You relate that to Richard Packing 
Company stock, and I will permit a limited question. 

Q Do you know how much money was made by New 
Dimension Securities in the trading of Richard Packing 
stock by July 31, 19707 

MR. SEGAL: Your Honor, with regard to the word 
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2 

"made" — 


3 

Q How much money was realized or earned by New 


4 

Dimension? What was the profit made by New Dimension 


5 

in the trading pf Richard Packing stock by July 31, 1970? 


6 

MR. ROBSON: Your Honor, I still object to it. 


7 

My objection is that it has no relevance to the 


8 

issues in this case. 


9 

MR. BLOCK: I join in that, and certainly, if 


10 

you are going to admit it, it is subject to connection 


11 

as far as Mr. Cohen is concerned. 


12 

THE COURT: Let me suggest it is subject to 


13 

connection at this time. 


14 

As far as your objection, Mr. notion, as I 


15 

view Count 1 of the information, without going into 


16 

o 

details, this would be relevant. I note particularly 


17 

the named persons in Paragraph 6 of that count, and, 


18 

under the circumstances, if it is limited to.Richard 


19 

Packing Company, and if it is limited to the period 


20 

between — 


21 

MR. FEPPER: July 31, 1970 was the time I asked, 


22 

I 

your Honor. 


( 23 

THE COURT: They began business in December cl 


24 

1969? 


25 

MR. FEFFER: Right. 


_ 
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THE COURT: Limiting to that period, no later 
than July 31, 1970, I will overrule your objection and 
you have an exception, and it is subject to connection. 

Q Go ahead. 

A Approximately $115,000. 

q Did you ever receive one percent of the profits? 


Q I believe you testified that as a cashier you 
maintained the books and records of New Dimension 
Securities; is that correct? 

A Yes. 

Q Was it your responsibility to make out checks 
for the rent that you paid at New Dimension? 

A Yes. 

Q What was the amount of rent that New Dimension 

paid at 17 Battery Place? 

A Approximately $500 a month. 

MR. SEGAL: Your Honor, I object to this entire 
line, unless the Government can make an offer of proof 
as to why rent — 

MR. FEFFER: It is cqming now, your Honor. 

THE COURT: All right. Proceed. The question 
has been answered. Ask your next question. 

q Did there come a time when checks were made out 
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the witness in this summer of 1969; they have further 
presented evidence of a practice whereby either Mr. 
Deutsch or Mr. Duboff would call and would indicate 
certain things relative to certain quantities of Richard 
Packing Company stock at certain prices. I'm not going 
to dwell on the matter further. You know what the proof 
was. 

Finally, they presented proof that between 
the time New Dimension went into business and July 31, 
1970, approximately $115,000 in profits was earned 
on Richard Packing stock. 

The government now seeks to establish through 
a number of checks which they wish to offer, that those 

profits were syphoned from New Dimension Securities and 

4 

were paid to or for the benefit of Mr. Deutsch and Mr. 
Duboff. The government argues that the monies which 
were ostensibly for rental payments were payments made 
in connection with premises which New Dimension did not 
at any time occupy and, therefore, the government would 
argue that this was a blind and was a means whereby Mr. 
Deutsch and Mr. Duboff syphoned off profits from New 
Dimension Securities. 
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That seems to be the government's basic 
approach. Perhaps if you want to add to that, Mr. 

Feffer, if I have overlooked anything, and then I would 
hear briefly from counsel for the defendants in response. 

MR. FEFFER: I think that your Honor has 
stated it correctly. Essentially we are trying to establish 
that a townhouse which the government alleges was bought 
by Mr. Deutsch and Mr. Duboff in the name of a partner¬ 
ship called DU and DF, that that townhouse was paid for, 
furnished, decorated, and everything else in that vein, 
by proceeds taken from Hew Dimension Securities, and in 
that vein, your Honor, the government attempts to establish 
that Mr. Deutsch and Mr. Duboff controlled New Dimension 
Securities, which is an issue in this case, and I don't 

think anyone can claim to the contrary. 

MR. SEGAL: The government misspeaks, when 
it talks about the fact that that townhouse was never 
occupied by Hew Dimensions. That seems to be a central 
point in the Court's summary of what the position is, 
that the Court sees. 

THE COURT: That was my understanding of 

the presentation made at the side bar. 

MR. SEGAL: I do tiling the government should, 
in all candor to the Court, explain what it knows about 
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Mew Dimension Securities for six to nine months. 

How is that inconsistent with Mr.Deutsch 
running New Dimension Securities? He says that he was 
retained and employed and he took instructions from, and 
everything he did was from Mr. Deutsch. 

This witness now gets on the stand and says all 
the trading in Richard Packing Company was not being 
conducted by Mr. Ryback but was being conducted over the 
telephone by Mr. Deutsch and Mr. Duboff telling 
him what trades to make and at what price. 

We have a right to argue to this jury to estab- ( 

lish a motive for the charges in this case that Mr. 

Deutsch and Mr. Duboff controlled and were in fact New 
Dimension, and when money leaves that firm and goes to 
their own townhouse, which they own, and this is not all 
of it, your Honor, because that townhouse was lavishly 
decorated, with swimming pools, sauna baths, bedrooms, and 
the money to pay for that came from New Dimension. 

Furniture and antiques were purchased in Europe and this 
money came from New Dimension to pay for that. 

Certainly the Government is entitled to show 
that New Dimension, when they are paying all this mc.'.ey 
out to Mr. Deutsch and Mr. Duboff, is in fact Mr. Deutsch 
and Mr. Duboff. 
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2 

of Dimension Securities checks similar to those which 


J 

have been discussed at the side bar and now which are 


4 

dated prior to July 31, 1970, which is the last date 

4 


5 

of the conspiracy. 


6 

Bring in the jury, please, Miss Kruger. 


7 

(The jury entered the courtroom.) 


8 

■ 

SOMER JACK ROTHMAN, 


9 

resumed. 

i 


10 

THE COURT: You may proceed, Mr. Feffer. 


11 

MR. FEFFER: Thank you. 


12 

DIRECT EXAMINATION CONTINUED 


13 

* 

BY MR. FEFFER: 

14 

Q Mr. Rothman, I believe that prior to the 


15 

recess you testified that the monthly rent that was paid at 


16 

i 

17 Battery Mace was $500 a month? is that correct? 

! 

17 

A Tnat's correct. 


18 

Q Did there come a time when checks were made out 


19 

by you for rent in connection with another building — 

1 

20 

MR. SEGAL: I object to that, to the leading. 


21 

THE COURT: Yes. 

| 

j 

22 

Q Did there come a time when checks were made 


23 

payable to someone else other than the landlord at 


2A 

17 Battery place? 

I 


25 

A Yes, your Honor — I mean, yes. i 

i 


1 
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Q 1 want to show you what has been marked as 
73-A, 73-B, 73-C, 73-D, and 73-E. 

I first want you to look at 73-A and ask you 
if you can identify that. 

A It's a check made out to Status Marketing 
Corporation in the amount of $20,000. 

MR. SEGAL: Objection, your HOnor. The answer 
is yes or no. 

THE COURT: Can you identify that? 

THE WITNESS: Yes, I can. 

Q Does your handwriting appear on that check? 

A Yes it does. 

Q Did you have a conversation with anybody with 
respect to Government's Exhibit 73-A? 

A Yes. 

Q With whom? 

A Mr. Ryback. 

Q What did Mr. Ryback say to you with respect to 

73-A? 

THE COURT: Let's ascertain when he had the 
conversation. 

Q Can you approximate when this conversation 

took place and where it took place? 

A it would be about the time I made out the check 

SOUTHERN DISTRICT COUNT RENU<1e«$. U > COuRThuUSE 
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2 

at 17 battery Place. . % 

3 

Q Can you tell us approximately when that was? 

j 

4 

A April 6, 1970. 

5 

Q I a 3 k you again, what did Mr. Ryback say to 

6 

you and what did you say to Mr. Ryback in connection 

7 

with Goveriii'>cut ' s exhibit 7 3-A? 

a 

MR. ROBSON: Objection to the conversation as 

9 

hearsay. 

10 

MR. BLOCK: Is this subject to connection, your 

11 

Honor? 

12 

| 

THE COURT: Yes, it's offered subject to 

1 

1 

13 

connection to all of the defendants, since I gather when 

14 

1 

you spoke to Mr. Ryback, neither Mr. Cohen nor Mr. Deutsch 

15 

1 

nor Mr. Duboff was present. 

16 

THE WITNESS: That's correct. 

17 

A I asked Mr. Ryback about that. He told me that 

18 

we were going to move uptown to a townhouse, that we were 

19 * 

taking space. 

20 

Q Was this check in connection with that town- 

21 

house? 

22 

A Yes, it was. 

23 

MR. FEFFER: The Government offers 73-A, your 

24 

Honor. 

25 

THE COURT: Show it to counsel. 
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MR. SEGAL: An objection has been made to it, 
as there being not a proper foundation laid, and I 
would continue my objection to that. 

MR. ROBSOM: May I ask the witness one question 

a* 

on the voir dire, your Honor? 

THE COURT: You certainly may, Mr. Robson. 

VOIR DIRE EXAMINATION 
BY MR. ROBSON: 

Q Did Mr. Ryback tell you what this check was in , 
payment of? 

A It was in payment of a lease -- 
Q Did he tell you — 

' A 

MR. FEFFER: He is answering the question, your 

Honor. 

THE COURT: Did he tell you, yes or no? 

THE WITNESS: Yes. 

i 

Q What did he tell you it was in payment of? 

A A lease at 124 East 38th Street. 

Q He said it was in payment of a leas.:? 

i 

A He said it was for the lease, in payment of a 
lease. 

Q Is that all he told you about it? 

A That's all I recall. 


MR. ROBSON: I object to it, if your Honor 
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please, on the ground that tnis witness does not know 
and from his testimony it is impossible to tell what 
this check was for. 

MR. FEFFER: I just want to respond that there 
has been testimony that it was for a townhouse -- 

MR. ROBSON: If your Honor please. The witness 
has testified. I'd appreciate it if you wouldn't 
comment on his testimony. The Judge heard the testimony 
as well as both of us. 

THE COURT: I heard the testimony. 

Let me inquire whether Mr. Block has any 

objection. 

MR. BLOCK: I most certainly do, except I assume 
your Honor is going to take it subject to connection, if 
you take it, as to Mr. Cohen. 

THE COURT: That is my disposition as to Mr. 

Cohen. 

Let me look at the document. 

(Pause.) 

THE COURT: I understand you to say that you 
wrote the check in your hand <^nd Mr. Ryback signed it? 

THE WITNESS: That's correct, your Honor. 

THE COURT: Did you write the language on the 
left side of the check? 
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THE WITNESS: Yes, your Honor. 

THE COURT: Did you do that as a result of 
a conversation with anyone? 

THE WITNESS: With Mr. Ryback, your Honor. 

THE COURT: Can you tell me the address of the 
premises, if you know, can you tell me the •.} I, of the 

premises to which New Dimension Securities was to move? 
THE WITNESS: 124 East 38th Street. 

THE COURT: And can you tell me if Mr. Ryback 
told you when New Dimension was moving into those 
premises? 


THE WITNESS: As soon as it was renovated for 


us. 


THE COURT: The objection is overruled. Subject 

to connection .3 to all three of the defendants at this 
time. 

MR. SEGAL: Your Honor, in connection with that 
check, there is still a basic foundation ob 3 ection that 
is continuing here, which we have already indicated to 
the Court as to the admissibility of this document. 

THE COURT: Let me see the check as far as 
showing it or reading it to the jury at this time. 

MR. PEPPER: My only response would be that the 
testimony laid the foundation. 
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i 

2 

THE COURT: I xecognize that. 


1 

E i* 3 

(Pause. ) 
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THE COURT: I am admitting it as to all 

three defendants subject to connection, and I think that 
subject to connection covers a multitude of things. Also 
if I might say so, subject to a motion to strike. 

MR. SEGAL: Very well, your Honor. 

(Government's Exhibit 73-A was received 

in evidence) 

Q I want to show you the next one that I 
referred to, that would be 73-B for identification and 
ask you if you cam identify that. 

A Yes, I can. 

Q Did you have any conversation with anyone 
with respect to that particular check? 

A The same conversation I had before on the 
previous check. 


0 

A 

Q 

A 


That would be with Mr. Ryback? 

That's right. 

When did this conversation take place? 

The early part of April. 

THE COURT: In other words, you discussed 

both of these checks in the same conversation? 

THE WITNESS: Yes, your Honor. 

Q I am also going to show you what's been marked 
as 73-C and ask you if you can first identify that. 
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it is one of the New Dimension's checks. 

MR. SEGAL: Objection, your Honor. 

Q No, can you identify that? 

A No, I can't. 

THE COURT: Which one was that? 73-C? 

MR. FEFFER: 73-C, your Honor. 

Q I want to show you now 73-D and 73-E. 

THE COURT: Can you identify those? 

A 7 3-D — 

THE COURT: Just say yes or no. 

A No. 73-E, yes. 

Q What is 73-E? 

A A check in the amount of $2,000 payable to 

DH and DF Company. 

MR. FEFFER: The government offers at this 

time, 73-B and 73-E. 

MR. BLOCK: If your Honor please, I have 

the same objection to those proferred exhibits, to wit, 
73-B and 73-E. If your Honor sees fit to admit them, 

I would have a motion to make at the side bar. 

THE COURT: Let me see them when counsel are 

finished with them. In fact, when counsel finish 
sneaking. 
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Are there any further objections by counsel? 

MR. SEGAL: Your Honor, it's a reiteration 

of the same objections we have furnished through this 
entire series. I suppose for the record I refer specifics!!; 
to, I believe, its D in particular. 

THE COURT: E? 

MR. SEGAL: D. 

THE COURT: I have A and B _ 

MR. SEGAL: i am sorry, I mean E. 

the COURT: Do you want a voir dire on E? 

MR. SEGAL: No, your Honor. 

THE COURT: Very well. I think counsel 

indicated that if I „ as disposed to admit the two proffered 

documents B and E he would like to come to the side bar, 
i3 that right, Mr. Block? 

MR. BLOCK: i don't think I have to. I would 

simply renew a motion I made before which ! believe your 
Honor is aware of. 

THE COURT: Yes, indeed. Under the circumstances, 

that motion is denied. You have your exception. The 
objections heretofore interposed and restated are over- ' 
ruled as to these two exhibits and 73-B and 73-E are 
admitted subject to connoction and subject to the motion 
to strike. Subject to connection as to all three defendants. 
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Subject to the motion to strike by counsel. 

Q Mr. Rothman, I want to show you 73-C and ask 

you if you can recognize, first the signature on that 
check? 

A Ye3, Mr. Ryback. 

0 Do you know whose handwriting that is? 

A Mr. Ryback's. 

Q Do you have occasion with respect to this 
check to make certain entries in the books and records 
of New Dimension, if you recall? 

A I believe so. 

Q I am going to ask you the same question with 

respect to this check, which would be 73-C. And ask you 
first, can you identify the handwriting on the back of 
that check? 

A llo, I can’t. 

Q Can you identify the signacure on that check? 

A Yes, Mr. Ryback's. 

Q Did you have an occasion with respect to that 
check to make certain entries in the books and records 
of New Dimension? 

A I believe so. 

MR. FEFFER: Your Honor, on that basis the 

government offers 73-C and 73-D. 
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(Government's Exhibits 73-B and 73-E were 
received in evidence) 

MR. ROBSON: May I inquire, your Honor. 

THE COURT: Yes, Mr. Robson. 

VOIR DIRE EXAMINATION 
BY MR. ROBSON: 

Q Mr. Rothman, do you know what these two checks 


are for? 


A I believe — 

Q Not what you believe. Do you know what these 
two check s are for? 

A Unless I looked at the records I don't recall. 

Q You don't recall? Do you have a way of refresh¬ 

ing your recollection? 

A I would have to look at the entries that I 
made that day in the ledger. 

THE COURT: These would have been entries 
made by you? 


THE WITNESS: Yes. 

MR. ROBSON: I object to the checks, please, 

on the ground there is no indication of what they are 
for. 

THE COURT: He has indicated something. Perhaps 

counsel for the government would want to inquire further. 
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Mr. Robson. 

THE WITNESS: On the back of one of the 

checks, your Honor — 

TIIE COURT: No, don't tell us what is on 

the back of one of the checks. What book or record 
are you referring to, sir? 

THE WITNESS: The general ledger, which 

would have tue accounts. 

THE COURT: Is that in court, counsel? 

MR. FEFFER: No, your Honor. 

THE COURT: Without refreshing your recol¬ 

lection, you don't know? 

THE WITNESS: No, your Honor. 

MR. SEGAL: May I ask a question on the 

voir dire ? 

THE COURT: Indeed. 

VOIR DIRE EXAMINATION 
DY MR. SEGAL: 

Q Mr. Rothman, as of April of 1970, were the 

books and records of New Dimension Securities kept by 
computer? 

A Ye3, they were. 

Q Did you work the computer? 

A I made entries to be fed into the machine. 
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Q Do you know whether or not you made entries 
with regard to these two checks that would be fed into 
the machine? 

A Like I said, I'd have to take a look at the 
records. 

Q But you don't know? 

A I don't know for sure. 

Q Was there also somebody else who was feeding 
information into a computer? 

A Yes, there was. 

Q Who was that? 

A Mr. Iiayashi. 

Q Anybody else? 

A Miss Danford. 

Q Was there anybody else beside Miss Danford? 

A No. 

Q Either you or Mr. Hayashi or Miss Danford 

could have made the entries with respect to these two 
checks? 

A It's possible. 

Q What would there be by your looking at the 
actual two checks that would tell that you had made the 
entry rather than the other two persons? 

A It would tell me that the entries were made. 
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Q But would it toll you that you made them? 

A No, I don't believe it will, 

MR. SEGAL: That will be a further objection, 

your Honor. 

BY MR. FEFFER: 

Q By looking at these entries that Mr. Segal 

is referring to, can you tell whether they were made 
in the regular course of business of New Dimension? 

A Yes. 

Q Was it the regular course of business of 

New Dimension to make entries reflecting checks that 
were made out to other people? 

A Yes 

MR. FEFFER:' Your Honor, this time I'd like 
to refer to the checks that have been received in 
evidence. 

MR. SEGAL: I thought that there was to be 

still further step with regard to the use of these checks. 

THE COURT: No, it's subject to a motion to 
strike and he reads them at his peril now. 

MR. SEGAL: Very well. 

MR. FEFFER: 73-A, ladies and gentlemen, is 

a check of New Dimension Securities made out to Status 
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Marketing Corporation for $20,000, dated April 6, 1970 
and it is entitled for assignment of lease, 124 East 
38th Street. 

73-D is a check made out to Status Marketing 
Corpora.ion signed by Stanley Ryback, April 6, 1970 
for $10,000 deposit on loan. 

73-E is dated July 1st, 1970. It's made out 
to DH & DF Company, and it's made out in the amount of 
$2,000 and is signed by Stanley Ryback. 

0 With respect to 73-E,dated July 1st, 1970, 
did you have a conversation with anybody with respect to 
that check? 

A Yes, Mr. Ryback. 

Q When did the conversation take place? 

A When the check was made out. 

Q Can you tell the Court and jury what Mr. Ryback 
said to you and what you said to him? 

THE COURT: This is subject to connection 
as to the defendants here on trial. Proceed. 

A I asked Mr. Ryback what the $2,000 was for; 
he said it was for rent at the townhouse. 

Q How about with respect to Dll &DF Company? 

A That they owned the townhouse. 

MR. FEFFER: Your Honor, at this time may I 

*-■-»ouiiiaaiiniiisici-eouarji«PQgTKM. g... cou«thq U „ 
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pass what was marked as 73-F to your Honor and note the 
date and ask for a ruling under a case that we cited 
before. 

(Pause) 

THE COURT: I will adhere to my prior rulings 

on that subject. 

MR. FEFFER: Fine, your Honor. May I have 

one second, your Honor? 

THE COURT: Yes. 

(Pause) 

THE COURT: Just bear with me a moment, please, 

Mr. Feffer. 

(Pause) 

Q I want to show you what nas been marked 74-A, 

74-B, and 74-C. Can you identify these? 

A Yes, I car. 

Q What is 74-A? 

A It is a check in the amount of $10,000 payable 

to Mr. Ralph Yandoli. 

Q 74-B? 

A A check in the amount of $5,000 made out to 
Mr. Yandoli. 

Q 74-C? 

A Another check made out to Mr. Ralph Yandoli for 
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$ 10 , 000 . 


Did you have a conversation with respect tc 


74-A with anybody? 

A Mr. Ryback. 

0 When did this conversation take place? 

A At the time that the check was made out. 

Q Would that be June 5, 1970 or thereabout? 

A Yes. 

0 can you tell the Court and jury what Mr. Ryback 

said to you and what you said to him? 

MR. SEGAL: The same objection, your Honor. 

MR. ROBSON: Same objection. 

THE COURT: This is June of 1970, right? 

Same ruling. This is of course subject to connection 
because I understand that none of the defendant were then 
present. 

A I asked him what the check was for and lie 

told me it was for work being done on the townhouse. 

0 The same townhouse that you referred to before? 

A Yes. 

Q Do you know for what typo of work? 

A For renovating. 

Q Have you oeen to the townhouse? 

A Yes, I have. 
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The address was 124 East 38th Street? 
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Q 


A Yes. 

Q Can you describe the townhouse, plase. for 

the Court and jury? 

MR. SEGAL: Objection. It's not relevant; 

it's immaterial. 


MR. FEFFER: 

It is relevant, 

your Honor. 

MR. BLOCK: 

I object. 


MR. SEGAL: 

I would ask that 

that statement 


be stricken. 

THE COURT: Yes, the jury will disregard that 

statement. The description of the townhouse? 

MR. FEFFER: May I just say something in 

that vein, your He u>r in line with this witness' testimony 

about New Dimension's moving there? 

THE COURT: You'd better do it at the side 

bar. I will hear you over here. 
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(At the side bar) 


MR. FEFFER: Your Honor, as has bean indicated 

by defense counsel, they will contend ^ townhouse 

was bei.g utilized or was supposed to be utilizud in 
the future for a brokerage house. I will have this man 
testify there were five floors, and they were at that 
time in a two-room office, with a swimming pool, . 3auna .. 

I 1 R. ROBSON: Your Honor, the sauna is a 8 x 10 

bathtub — 

THE COURT: Let me say something, Mr. Feffer. 

I have no proof before me that they were to be the sole 
tenant here. 

MR. FEFFER: The whole lease, your Honor, 

was to New Dimension. 

the COURT, That doesn't mean they were going 
to be toe sole tenant. You have heard of subtenants. 

I have a problem with it. 

MR. FEFFER: They were paying rent for the 

entire premises. 

THE COURT: $2,000 a month. 

MR. FEFFER: Up to then, but that was raised. 

THE COURT: I have difficulty with this and 
I will think it out for a moment. 

rhe objection is sustained. I 
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(In open court) 

MR. FEFFER: The government offers 74-A, B 

and C. 

VOIR DIRE EXAMINATION 
BY MR. ROBSON: 

0 nr. Rothman, do you have any knowledge with 

respect to the nature of the renovation work that these 

particular payments were made for? 

A Would you please say that again? 

Q Let's talk about 74-A, since that is the only 

one so far that you have identified. 

Do you have any idea what that payment was 

for specifically? You stated that Mr. Ryback said 

it was for renovation work 

A For remodeling of the townhouse, any part 

that was remodeled. I don't know exactly what the money 
was for. It could have been part of a payment. 

Q you have no idea what the payment was for, 

do you? 

MR. ROBSON: If your Honor please, on that 

basis I would object. With respect to the other two 
checks, there has been no testimony at all. except that 

they are checke, and I would object to those. 

MR. BLOCK: If your Honor please, I would 
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enter a general objection, that they are completely 
irrelevant to the issued involved in this case as far 
as my client is concerned. 

THE COURT: Do you want to be heard. Hr. 

Feffer? 

MR. FEFFER: Yes, your Honor. 

BY MR. FEFFER: 

Q You know, I believe, from your testimony that 
the first check, 74-A, was utilized — 

MR. ROBSON: I object to the leading, your 

Honor. 

THE COURT: Yes, don't lead him. 

Q With respect to 74-B or 74-C, do you know 
for what purpose they were made out? 

A To pay Mr. Yandoli for work he was doing on 
the townhouse^ 

Q The townhouse at 124 East 38th Street? 

A Yes. 

Q That was the townhouse you mentioned was 
owned by Mr. Deutsch and Mr. Duboff? 

A That's correct. 

MR. FEFFER: The government offers all three, 

your Honor. 

Q One further question: The writing "Ralph 

SOUTHERN DISTRICT COURT REPORTERS. U.S. COURTHOUSE 
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Yandoli," is that your handwriting? 

A Yes, that is my handwriting. 

THr 30URT: Did you write these checks follow¬ 
ing a conversation with anyone? 

THE WITNESS: I was instructed to write those 
checks by Mr. Ryback. 

THE COURT: What if anything did Mr. Ryb ck 

say at the time he instructed you to write the check? 

This is subject to connection as to the three 

defendants. 

THE WITNESS: For work done on the townhouse 

by Mr. Yandoli. 

THE COURT: Do you rememberMr. Ryback telling 

you during that conversation what type of work Mr. Yandoli 
did? Was he an interior decorator, a plumber, a roofer? 

THE WITNESS: He was a carpenter, your Honor. 
MR. FEFFER: This is the same argument tnat 

was made before, your Honor. 

THE COURT: I know. 

Overruled. 

They will be received subject to connection 
but not a motion to strike. The motion to strike which 
I permitted to be made previously would, if now made, 
be denied. 
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with thirty or fifty employees in it. 

MR. SCHATTEN: Is that in the record? 

MR. ROBSON: No. Then I get stuck with rep¬ 
resentations that you make — 

1. FEFPER: By July 31, 1970, there was a 
New Dimension office in Boston with thirty or forty 
people in it? 

MR. ROBSON: So I am advised. 

THE COURT: Gentlemen, I have heard you. I 
have ruled and the ruling stands. 

MR. BLOCK: Judge, I just want to say one thing 
on a completely different subject. I indicated to you 
without being specific, because I was in the presence of 
the jury, and I wanted to avoid any misunderstanding, 
and what I \»as intending to say when I told you I wanted 
to renew motions previously made, was that I was renewing 
the motion for a severance on behalf of Mr. Cohen. 

THE COURT: I assumed that was the case. 

MR. BLOCK: Now that your Honor has seen fit to 
admit the Yandoli checks, ^ submit they are so prejudicial 
to my client Cohen because they reflect so much skulduggery 
on the part of his co—defendants that I think he is irrep 
arably damaged. 

I am not making these motions simply for the 

--- 










T 


as 


1114 


4 rmmch 


Rothman-direct 


3604 




record, and one of these days I expect your Honor will 
grant my motion, and I think the point has been reached 


now. 


THE COURT: Let me suggest this: Were it not 


for that $200,000 that floated into New Dimension from 
Richard Packing Company and then floated back out during 
this same period, I think your present motion would receive 

■Vr 

the most serious consideration by the Court. I recognize 
it is made in good faith. 

However, on the present state of the record, I 
feel you are in a position because of that $200,000 that 
came into New Cimension where I could not, on the basis 
of this evidence, grant your motion for a severance. 

However, that is not to say that we are not getti 
to a point out on that outer edge, out on the periphery, 
where your motion may lie. 

(In open court.) 

THE COURT: Mr. Feffer, you may proceed. 


MR. FEFFER: Your Honor, I am not sure of the 


last step. 


Were these received in evidence, 74-A, D and C? 
THE COURT: I remember A being covered. I am 
not sure if counsel wished to cover B and C, because I 
remember Mr. Robson making a specific statement during a 
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aid not make any checks out 

q You can just talk to me. You don't have to spit 

it out. 

THE COURTi Please, Mr. Segal. 

A I made out no checks except what Mr. Ryback told 

\ 

me to. 

If he told me to make a check out to Yandoli for 
$10,000, it was for the work on the townhouse. That is 
what he told roe. 

q Did he tell you it went for any other work? 

A No. 

Q You don't know whether it went for any personal 

work? 

A No, I don't know. 

q do you know whether or not it went for expenses 

incurred with Mr. Yandoli for hie own private home? 

A I don't know — I don't recall of any work that 

Mr. Yandoli did for Mr. Ryback. 

DIRECT EXAMINATION CONTINUED 
BY MR. FEFFER: 

Q Hr. Robson asked you about tho work Mr. Yandoli 

did. can you tell the Court and jury the work Hr. Yandoli 

did at the townhouse, if you know? 

A Mr. Yandoli renovated rooms, offices in the town 
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house. He built a pool downstairs in the townhouse, set 
up a sauna downstairs in the townhouse and, as far as I 
know, Mr. Yandoli headed the whole operation of fixing 
the townhouse. 

MR. FEFFER: 74-B and C, I believe are already 

marked. 

THE COURT: They were received subject to 
connection. 

MR. FEFFER: May I refer to these to the jury, 
your Honor? 

THE1 COURT: Yes. 

(Mr. Feffer read to the jury from Government's 
Exhibits 74-B and C in evidence.) 

Q I show you what has been marked Government's 
Exhibit 76 ar.d ask you to look at it and identify it, if 
you can. 

A This is a check in the amount of $2,772 — 

MR. BLOCK: I object to the witness reading it, 
your Honor. 

TIIEj COURT: Yes. The jury will disregard the 
description. 

It is a check. 

Q Did you have a conversation with respect to that 
check? 
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MR. ROBSON: I was going to object generally on 


the ground of relevance, yes. 


MR. FEFFER: That was the bill that I referred 


to earlier, your Honor 
(Pause.) 


THE COURT: Yes, I recall this matter having 

come up at the side bar. 

These two items are being received subject to 
connection against all three of the defendants. 

You have your continuing objections, gentlemen. 
(Government's Exhibits Nos. 75-A and 75-B for 
identification were received in evidence.) 

Q Mr. Rothman, I believe you indicated that you had 

a conversation with respect to 75-B. 

Did you relate all that conversation before, or 

was there more to that conversation? 

A When I received the bill there was more to the 

conversation. 

Q What did you say to Mr. Ryback at that time? 


I asked him who was getting a child's bedroom 


furniture. 


Q What did he say? 

A "Don't worry about it." 

MR. FEFFER: May I refer to these exhibits, your 
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lor? 

THTE: COURT: You may. 

MR. FEFFER: 75-A is a check, June 23, 1970, to 
ncus Decorators, for $6,200. 

75-B is a bill from Pincus Decorators for that 
ount, $6,200, Stanley Ryback, in care of New Dimension, 
Battery Place, New York City, dated 6/12/70, and 
is for living room furniture, den furniture, dining room 
rniture, drapes for above rooms, and additional bedroom 
apes. 

Q Mr. Rothman, do you know where Mr. Duboff resided 
June and July of 1970? 

A White Meadow Lake, New Jersey. 

Q White Meadow Lake? 

A Yes. 

Q Did your office at 17 Battery Place, did it have 
child's bedroom in it? 

A No. 

Q To your knowledge, did the townhouse have a 

ild's bedroom in it? 

A No. 

MR. FEFFER: I have no further questions, your 

inor. 

MR. SEGAL: May we approach the bench, your 

* 
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objection, stating, "If the Government is going to try to use 
these checks to show there was or were funds made on 
situations outside of Richard Packing, I suggest to you that 
is highly prejudicial as far as my client is concerned." 


That is just part of it. 

Mr. Segal says he joined in that. 

The point I make is that at no tim subsequent 
thereto could it be said that Mr. Block or Mr. Orenstein 

opened the door. They did not inquire. 

To a great extent, if I were to admit all of 

the checks in the Morginstin account, I would suggest that 
the person who might well be hurt as much as anyone, and 
maybe more than anyone, would be Mr. Cohen, who really 
didn't have a direct part in the account. 

On this subject, and I am troubled by it, Mr. 

Feffer, I would hear from you. 

MR. FEFFER: I am not sure whatyou meant by the 

last comment, your Honor. 

THE COURT: If I were to have Mr. Deutsch here 

by himself -- let's assume that, for the moment — I think 
I could indicate to you that I would be disposed to letting 
in 27-A through V on the theory that this was a nominee 

account. * 

Mr. Duboff gives me some pause, but I think I 
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could probably convince myself that I would let it in as far 

as the two of them are concerned. 

However, Mr. Cohen gives me considerable pause, 
for two reasons: He wasn't concerned, as I recall it, 
with the Morginstin account. He was not concerned with 
trading in other stocks and yet, despite any limiting 
instructions that might be given,he obviously would be 
hurt by an admission into evidence of all the checks. 

At the moment, until I hear from you, I will 
indicate that I am disposed to admitting those checks 
which you can demonstrate and show to counsel, and I know 
there are some, which relate to Richard Packing Company 
transactions. That doesn't trouble me, but what troubles 
me, particularly as it relates to Mr. Cohen, is to go 

beyond Richard Packing Company. 

MR. FEFFEP: I would say that your Honor and 

Mr. Segal have brought out the portions of the record that 

needed to be brought out. 

With respect to Mr. Cohen's connection to the 

trading by Mr. Morginstin, I think certainly, for example, 
the 1,500 shares that Mr. Morginstin received in this 
account, for his account, from the offering in March of 
1969 certainly reflects a nexus between Richard Packing 
Company and the Morginstin account. I think, your Honor, 

SOUTHERN DISTRICT COURT REPORTERS. U.S. COURTHOUSE 
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conduct to establish that that account was controlled by 
Deutsch. and that he was the only person who had any 
idea of what was happening in that account, as opposed to 

Mr. Morginstin. 

the COURT! HOW could I insulate Mr. Cohen from 
the fallout that will be the result of my admitting this 
million dollars worth of check.? Do you think I should or 

shouldn't? 

MR. FEFFER: I think you should, your Honor. 
the COURT! I know I should. I don't see that 
I can give sufficient curative instructions to permit this. 

I have no difficulty — you must understand 
thls - relative to Mr. Deutsch. I said it now two or three 

times. 

MR. FEFFER: I understand, your Honor. 

Let me say one more thing. I think that the 
point that i. being made by. for example. Mr. Cohen, and 
in fact as set forth in the offering circular, is that 
officers and employees of Richard Packing Company were 
going to sell 10,000 shares on their own efforts and that, 
in fact, if we accept that to be or to place I am 
probably using the wrong word, but whatever word js 
appropriate in the situation - the 10.000 shares were going 
to be sold by the company-, officers and directors using 
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2 

Q 

If there are problems — 

3 


THE COURT: No, he has found what he was 

4 

looking 

for. I think he is prepared to give an answer. I 

5 

think your question was, where did you buy or where did you 

6 

acquire 

those 500 shares? 

7 

j 

MR. BLOCK: Right. 

8 


THE COURT: And can you answer the question 

9 

now? 

1 

10 


THE WITNESS: Yes. I would say the 500 shares! 

11 

were sold short by the firm. 

12 

Q 

Sold short? 

13 

A 

That's correct. 

14 

Q 

You didn't sell stock short on every trans- 

15 

action. 

did you? In other words, looking at — 

16 

► 

A 

I would say — 

17 

Q 

Looking at 50, there are a number of — 

18 

excuse me, if I may interrupt you — if you look at 

19 

Exhibit 

50 in evidence, sold a number of shares of Richard 

20 

Packing 

Company stock after December 11th. Was everyone 

21 

of those 

transactions a short sale? 

22 

A 

The majority of them are. 

23 

Q 

They are? 

24 

A 

Yes. 

25 

Q 

Do you have which are not a short sale? 
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A Let me put it to you this way: 

When you .tort a. a short .ale, you start 

picking up stock to cover a short sale. And you keep 
selling »t the same time a. buying. You can't say that 
you covered each transaction a. you went along. At the 
end of the month the company was short 3.000 shares of 

stock in their account. 


I see. 


the COURT: You're speaking about the month 

ofDecember, 1969? 

THE WITNESS: Yes. 

THE court: in other words, by the end of the 
month you had sold more share, than you had had in inven¬ 
tory or that you had purchased? 

THE WITNESS: That's correct, your Honor. 

THE COURT: By 3,000? 

THE WITNESS: By 3,300. 

Q Then there can. a time, did there not. when 

you bought stock to bring your short position into an. ] 
at least an even or a long position, isn't that right? 

A Some place along the line, yes. 

q Right. Now let's go to the business with the 

Underwriters Trust Company, sir. 

I. it not correct, sir, that when New 
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Dimension bought stock as it did on occasion from another 
broker, let's take it that way, New Dimension would have 
to pay for that stock, obviously, isn’t that right? 

A That's correct, yes. 

Q But if New Dimension turns around and sells 

that stock, then am I not correct that since you were 
clearing through the Underwriters Trust Company, that the 
i ransc •tic.: was essentially a wash transaction, and no 
money actually changed hands? 

A Monies always changed hands. 

Q So the monies changed hands, but in a sense 

it was a bookkeeping transaction, wasn't it? 

A When stock came into the bank, the bank 

delivered out to the broker that it was sold to. 

Q Right. 

A They in turn either paid the broker or the 

bank that delivered the stock to them and they in turn 
when they delivered the stock, they got paid. 

Q Right. So that this didn't really cost New 

Dimension any money, did it? 

A No, it didn't. 

Q Since this was money in a customer's — 

A Mr. Block, may T make a suggestion on this? 

Q No, I'd appreciate it if you would not. 
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You can call other brokers. 

You have the pink sheets? 

Yes. That only reflects the day before's 

But you have a range, at least, at that 


point, from the pink sheets? 

% A Yes, there is a range. 

Q Supposing a man had an idea of what the 

market was, he would call — even if he didn't strike 
that — isn't it possible if you want to buy or you want 
to sell stock that you make a call to a brokerage house and 
indicate that you want to buy or you want to sell, isn't 

that correct? 

A Yes. 

Q If you indicate to the brokerage house that 

you want to sell to that house, isn't it true that there 
can be subsequent calls in which afer you have expressed 
an interest in a certain number of shares of stock you 
would get another call and that call would say, in effect, 
"You bought 50 shares or 100 sahres," or whatever? 


A No. On the second phone call he has to ask 

you your price before he says you bought. 

Q You can in that phone call, after he asked 

the price, and you have agreed or negotiated it, he says, 
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"You bought 500" or "You bought 20" after the price is 
established? 

A If I want that amount of shares. 

Q Isn't that the kind of phone call you had 

at these tines when you talked about conversations with Mr. 
Deutsch and Mr. Duboff? 

A When I talked to Mr. Deutsch or Mr. Duboff 

they told me I was buying the stock at "X" price. They did 


10 

11 

12 

13 

14 

15 

16 

17 

18 

19 

20 
21 
22 

23 

24 

25 


not ask me a price. 

Q Did you receive all the telephone calls at 

New Dimension? 

A No, I did not. 

0 Is it possible that these calls that you 

received were second calls? 

A No, not. when I got theui from Mr. Deutsch and 

Mr. Duboff in the morning before the opening. 

Q You know about what happened the day before, 

is that right? 

A When you say that, you mean the price? 

Q You know about whether or not there had been a 

negotiation on shares of stock the day before? 

A No, I don't know. 

Q So that you may have been hearing the tail end 

of a conversation that started either a day before or 
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A That is correct. 

Q How were you paying for rent? 

A I don't recall that. 


Q Was it $30, $100, $500? 

A I don't recall. 

Q Where was the office located? 

A 50 Broadway. 

Q Is that in the Wall Street area? 

A Yes. 

Q And therfi are many brokerage houses in that 

area? 

A Yes. * 

Q In fact, in that building? 

A Yes. 

Q And you don't recall what your rental was? 

A No, I don't recall what I paid for rent. 

Q Do you know whether or not any Bunker Ramo 

equipment was paid for by New Dimension? 

A Yes. 

Q For their offices at 38th Street? 

A Yes. 

Q Do you know whether or not bills were paid for 
the installation of telephone lines at 38th Street? 

A Yes. 
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THE COURT: You may proceed, Mr. Robson. 

3 

BY MR. ROBSON: 

4 

Q 

Mr. Rothman, I believe you testified that 

5 

you met Mr 

. Deutsch and Mr. Duboff back in 1960 or 1961, 

6 

when you were employed by a brokerage firm which they 

7 

owned, is 

that correct? 

8 

A 

Yes. 

9 

Q 

At the time were Mr.Deutsch ind Mr. Duhoff 

10 

just getting started in the brokerage business? j 

11 

A 

i 

They were in business for a while. I don't 

12 

know whether or not they were just getting started. 

13 

Q 

That firm was a new firm they had just 

14 

started? 


15 

A 

I don't know. 

16 

0 

You don't know that? 

17 

A 

No. 

18 

0 

You testified that Mr. Rybark contributed 

19 

approximately $100,000 to the capital of New Dimension? 

20 

A 

Yes. 

21 

0 

And that was the sole capital, was it not, 

22 

which New 

Dimension was capitalized with? 

23 

A 

I believe later on, towards the end, Mr. 

24 

Rybac ; put 

more money into the firm. 

25 

1 

Q 

Let's talk as of July 31st. That was the 
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capital of Now Dimension? 


Yes. 


MR. BLOCK: July 31, 1970. 

Q 1970. 

A I believe so. 

0 Do you recall whether or not any portion of 

that capital was withdrawn by Mr. Ryback prior to July 31 , 
1970? 

A No, it was not. 

Q It was not? 


0 So that at all times from the time you joined 

New Dimension until July 31, 1970, Mr. Rybacfs 5100,000 
was in the firm, is that correct? 

A Yes. 

Q And if the firm lost any money or spent any 

money, he was risking his $100,000, is that correct? 

A Yes. 

Q Was one of your functions the preparation 

of trial balances for purpotas of computing net capital? 

A Yes. 

Q How frequently did you compute trial balances? 

0 Every month. 

Q Is there any trial balance within any of the 
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Q And a liability to the firm? 

A A liability to the firm. 

Q Would you tell ns how that would effect the 

net capital computation? 

A We would charge off five percent of that 

at the time against the capital. 

Q You would charge off five percent of what? 

A Of the $200,000. 

Q Can you explain what you mean by charge off? 

A That would be deducted off the net capital of 

the firm. 

Q In other words, five percent of that $200,000 

would be a reduction of your net capital? 

A Yes. 

Q So that would provide a limitation on the 

available liabilities which you could incur, is that 
correct? 

A Yes. 

Q There came a time when you testified in 1969 

you had a conversation with Mr. Deutsch about Mr. Ryb.ick's 
new firm? 

A Yes. 

Q What is your best recollection, as you sit 

here now, as to when that iconversation occurred? 
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A Yes. 

THE COURT: You're beginning with the 
date you gave him. 

THE WITNESS: The date we started work. 

THE COURT: All right. 

Q And thereafter? 

A I don't know offhand. 

Q How did you arrive at your estimate of twenty 

to twenty-five percent of the trades in Richard Packing? 

A That is approximately how many times I answerer 

the phone. 

Q You don't recall how many calls you received 

but you recall you answered the phone twenty percent of the 
time? 

A Approximately, yes. 

y Without knowing how many times — 

A I picked up the phone approximately twenty 

percent of the time. 

Q You picked up the call in the office approxi¬ 

mately twenty jsprcent of the time? 

A Yes. 

Q Is it your testimony that in twenty percent 

of the calls Richard Packing was mentioned? 

A When M r. Deutsch and Mr. Duboff called, I 


SOUTHERN DISTRICT COURT REPORTERS. U.S. COURTHOUSE 







1131 

5 rmmch ***** Rothman-cross 37 38 

Exhibit 70-C. 

(Pause.) 

A I was short the end of February, short at the 
end of March; not until April was I long in the stock. 

THE COURT: When did you go long? 

THE WITNESS: In April. 

THE COURT: Do you have a date, or can you not 
go beyond “in April"? 

THE WITNESS: I would have to break it down day 
by day, your Honor. 

THE COURT: In other words, you were short 
through March? 

THE WITNESS: Yes, your HOnor. 

THE COURT: 1970? 

THE WITNESS: Yes. 

Q Is there any way you can determine when in 
April you changed your short position to a long position? 

A Approximately April 9th is when I would have qone 
long in the stock. 

Q For our purposes later, can you indicate to me 
how you can determine as of t^ie end of each month what 
the short position was? 

A At the end of the month, where it says "sold," 
there is a figure showing that we were short 772 shares 
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A No, I did not. 

Q Do you know whether or not Mr. Ryback was 
indebted to Mr. Duboff in any amount at the time this 
bill was paid? 

A No, I do not. 

Q You have no idea, do you, why Mr. Ryback paid 
that bill? 

A No, I don't. 

Q Mr. Ryback, however, was the sole proprietor 

of New Dimension Securities, was he not? 

A Yes. 

Q And all of the funds in that company belonged 

to him? 

MR. FEFFER: Objection, your HOnor. 

THE COURT: Sustained. 

A As far as I know, yes. 

THE WITNESS: I‘m sorry, your Honor. 

THE COURT: I will strike the answer. The 
jury will disregard it. 

Q To your knowledge, there were no other stock¬ 
holders of New Dimension Securities? 

A No, there wasn't, to my knowledge. 

Q All decisions were made by Mr. Ryback, is that 
right? 
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A To my knowledge, yes. 

MR. FEFPER: Your Honor, what type of decisions? 
MR. ROBSON: No further questions, your Honor? 

Is Mr. Feffer not happy with the answer? 

THE COURT: Plesae, Mr. Robson. It's not 
necessary for you to get involved in any colloquy. 

You have completed your cross-examination, Mr. 

Robson? 

MR. ROBSON: Yes, sir. 

THE COURT: Very well. 

You may proceed, Mr. Feffer. 

MR. FEFFER: I am going to be about fifteen 
minutes, your Honor. 

THE COURT: That is perfect. Then we will have 
this witness finished and we will go to lunch. 

I have a completely unanimous jury on this 

subject. 

REDIRECT EXAMINATION 
BY MR. FEFFER: 

Q What type of decisions were made by Mr. Ryback 
which would affect New Dimension? 

A Could you please break that down a bit? 

Q For example, who made the decision, as far as 

you know, as to what prices to trade securities at? 
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MR. SEGAL: I am going to object to this line 

as immaterial. 

THE COURT: No. I will tell you, Mr. Segal, 
there was considerable inquiry about the telephone 
activity, how many times he answered the phone, how many 

times relative to Richard Packing. 

I think there is a certain latitude that I 

should permit on redirect in this area. 

MR. ROBSON: Your Honor, I never asked him how 

many times he answered the phone. I asked him how he 
knew that he spoke to somebody about Richard Packing. 

He volunteered that he spoke on the phone twenty percent 

of the time. 

I didn't ask him that question. I don't think 
every time the witness throws something in that he wasn’t 
asked it opens the door to cross-examination. 

THE COURT: I don't think it pays for you to make 
a speech every time you object,Mr. Robson. 

The jury will disregard the last comment of 

counsel. 

The objection is overruled. 

A I believe in my earlier testimony I stated that 
Mr. Deutsch and Mr. Ryback — Mr. Deutsch and Mr. 

Duboff called in the morning and set the prices for the 
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pink sheets. 

Q Was that with respect to 41 the stocks that 
were traded at New Dimension Securities? 

MR. BLOCK: Objection. 

A In the beginning — 

THE COURT: Overruled. 

Q In December, January and February? 

A Yes. 

Q Did Mr. Ryback make this decision then, or did 

Mr. Deutsch and Mr. Duboff? 

MR. SEGAL: Your Honor — 

THE COURT: Sustained. 

We have gotten an answer. Let's get on with 

it. 

MR. SEGAL: Your Honor, I ask that the last 
answer of this witness be stricken. 

MR. FEFFER: The answer of the witness, your 

Honor? 

MR. SEGAL: Whose answer would I ask to be 

stricken? 

THE COURT: For what reason, counsel? 

I overruled an objection which Mr. Block made. 

Are you calling the answer not responsive? 

MR. SEGAL: I am calling it not responsive, 
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AFTERNOON SESSION 
2:25 p.m . 

THE COURT: Mr. Block, I will hear from you. 

MR. BLOCK: If your Honor please, I respect¬ 
fully move at this time to strike from the testimony of 
thelast witness, Somer Jack Rothman, all his testimony and 
the exhibits relating to the placing of the $200,000 by 
Richard Packing Company in a customer account with New 
Dimension Securities Corporation, and I point out to your 
Honor in connection with that as the basis of my motion to 
strike, that, in the first place, there isn't a word in 

the information with respect to this. 

In the second place, in the light of what 
was developed on cross examination, both by myself and 
Mr. Robson, it is very clear that this was a completely 
innocent and routine transaction which in no way could be 
deemed to be in furtherance of any conspiracy with respect 
to Richard Packing Company stock, and I remind your Honor 
that this money was customers' money, subject to be re¬ 
turned at any time, that it played no role whatsoever, 
according to the testimony of the witness, and I think 
your Honor could even take judicial notice of it because 
I went into the matter clearly through the Underwriters 
Trust Company — that it played no role whatsoever in any 
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of the trading engaged in by New Dimension Securities and, 
further, that it even represented a disadvantage to New 
Dimension in that it required New Dimension to have more 
capital funds, as Mr. Robson elicited in connection with 
talking about the net capital ratio, with which I'm sure 
your HOnor is entirely familiar. 

Now, your Honor, it seems to me that what 
we are interested in here, and I certainly have no objec¬ 
tion to any evidence that the government adduces that is 
probative or something, but here the evidence is not 
probative of anything whatsoever and it seems to me that to 
leave it in in the present state of the record, and this is 
the record, is highly prejudicial as far as my client is 

concerned and I therefore ask that this motion be granted 
in all respects. 


THE COURT: Mr. Feffer? 

MR. FEFFER: Your Honor, I think we have gone 
over this before, with respect to the $200,000, but just 
to repeat: 

The $200,000 was received, I believe, in 
late — the check was dated late December — 

THE COURT: December 31st, if my memory is 
correct, and it appears to have been deposited early in 
January of 1970. 
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MB. FEFFER: That money was maintained in the 
Mew Dimension Securities account at Underwriters Bant for 
. period of severai months and then it was returned with 

gradual payments, 75, 25, figures in that amount. 

the COURT: It was returned by five checks 

between April 24th and July 2nd of 1970. 

MR. PEFFER: That fact, your Honor, coupled 

ult h Government's Exhibit 37. on which Hr. Milton Cohen's 

„ an owner or potential owner of New Dimen- 
name appears as an owner or y 

Sion securities, to the extent of twelve percent, makes 
that 8200,000 at least arguably havinc been used by New 
Dimension for that purpose, to be used by the business as 
S contract, for whatever reason they may want to use it. 
and realizing that Hr. Cohen wanted the money back. 

THE COURT: It is interesting to note. Hr. 

Block, that the 8200,000 was retained by New Dimension 
for periods varying from four to seven months. I note 
the same dollar amount, 8200 . 000 , which was advanced. 
wa s returned, which would lead me to conclude that no 
interest was paid for the use of this money and I should 
think that having 8200.000 in cash in a relatively inactive 
trading account in a brokerage firm would have been highly 
beneficial to assist that brokerage firm in continuing its 
operations, particularly at its beginning stage. 
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It is interesting to note, too, that from 


what X can determine, thie depoeit of $200,000 was twice 
the capital contribution of the alleged sole owner of the 

business. 

In view of all the facts 

MR. BLOCK: May I say two more things before 


your Honor rules? 

THE COURT: Yes. 

MR. BLOCK: If your Honor please, to hold 

Exhibit 37 -- 

THE COURT: Leave Exhibit 37 to the side, 
gentlemen. You have not heard me mention Exhibit 37 as I 

was summarizing the relevant facts. 

You may address yourself to my comments and 

although they have not been completed, I think I set for 

some general factual content. 


SOUTHERN DISTRICT COURT REPORTERS, U.S. COURTHOUSE 
rOLEY SQUARE, NEW YORK, N.Y. CO 1-M0 







1140 


74 1 

1 rmmch 3786 


2 

MR. BLOCK: I didn't mean to interrupt, but 


3 

before your Honor ruled I wanted to get in one other 

• 


4 

1 

thought, that the fact that there was no trading in this 


5 

account it seems to me is attributable to what we 


6 

heard from other witnesses, to wit, that the over-the- 


7 

counter market had turned downward. We have had varying 


8 

testimony about it, but the essence of the testimony is 


9 

that starting in '69 and continuing through '70, the 


10 

over-the-counter market turned down, and this was an 


11 

over-the-counter house, and it stands to reason that this 


12 

was a good-faith putting up of the money. 


13 

1 never heard that you get interest on a 


14 

customer's trading account. 


15 

THE COURT: Inactive, $200,000 in cash, never 


16 

used for a period of from four to seven months? I 

• 

17 

would like to see how many fledgling brokerage firms, such 


18 

as this, could walk in with a customer who says, "Here, 


19 

never dealt with you before, but here is $200,000 in cash. 


20 

Put it in my trading account and I will let you know when 


21 

I am prepared to trade," when they can trade on seven 

• 


22 

days. 


23 

I think it would be unduly naive of this Court 

• 

24 

to strike this testimony. 


25 

I have indicated only very briefly, and I was 
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cut off, and I think I have said enough for the record, 
ray own feeling that this $200,000 transaction was germane, 
pertinent to the case, as I see it, and therefore I 
deny your motion. 

Bring in the jury, please. 

Off the record. 

(Discussioi^’off the record.) 

(Jury present.) 

THE COURT: Good afternoon, ladies and gentlemen. 
MR. FEFFER: The Government calls Stanley 

Muchnick. 

STANLEY MUCHNICK, called as 

a witness by the Government, being first duly 
sworn, testified as follows: 

MR. ROBSON: May I have a moment to confer 
with Mr. Feffer, your Honor? 

THE COURT: You may. 

(Pause.) 

MR. FEFFER: Maybe we can uncall Mr. Muchnick, 
your Honor. 

THE COURT: It sounds like we may have a 
stipulation in the works. If counsel have agreed on 
the matter, we can hold Mr. Muchnick a moment and if it 
is agreeable to both of you, then we can stipulate and 
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2 

June 30th and probably around September or October. 


3 

Q Of 1970? 


4 

A Yea. 


5 

q You don't recall specifically# though, do 


6 

you? 


7 

A I would have to refer to that. 



0 Can you tell by looking at it when it was 


9 

prepared? 


10 

A Well, our opinion indicates that we completed 


11 

all of our field work on December 20, 1970, except September 


12 

for ”.ome additional information up through March 15, 1971. 


13 

MR. ROBSON: If your Honor please, I object 


14 

to the document. 


15 

MR. BLOCK: If your Honor please, I would like 


16 

to state my position at the side bar. 

* 

17 

THE COURT: You may. 


18 

(At the side bar.) 


19 

MR. BLOCK: If your Honor please, I object 


20 

to it as going far beyond the issues involved in this case. 


21 

and I am saying that recognizing the government is relying 


22 

on certain statements as to the number of franchises, but 


23 

I have taken the position that the alleged misrepresenta¬ 

• 

24 

tions as to the franchises in and of themselves are beyond 


25 

the scope of the information in this case and my objection 
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is predicated on that fundamental objection. 

THE COURT: Mr. Segal, you join Mr. Robson in 
his objection? 

MR. SEGAL: Yes, your Honor. 

MR. ROBSON: May I add one point to what Mr. 
Block said? Aside from the fact that I think this evidence 
is beyond the scope of the indictment, this balance sheet 
would nut tend to prove ord disprove any of the facts which 
are being alleged as misrepresentations. The testimony has 
indicated that some time in early 1969 and some time during 
the middle of 1969 and I think possibly once in February 
of 1970, statements were made by somebody or other about 
the number of franchises which were sold and the number of 
franchises which were sold or as to which valid contracts, 
existed on June 30, 1970 is not even a little probative of 
how many franchises were sold in February of *69, August 
of '69 or February of '70. 

There has been testimony that franchises were 
cancelled. Mr. Rally testified that because of various 
problems franchises were cancelled, land was not obtained, 
buildings not put up in accordance with the contracts, and 
so forth. Even on the theory that this witness is the 
proper one to testify, his testimony doesn't cast any light 
on the truth of the representations. 
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A Would you repeat the question? 

MR. SEGAL: I object to it on the basis of the 
term "entered into." 

THE COURT: Overruled. 

A Would you repeat the question? 

Q Yes. 

Do you know, Mr. Brodkorb, as of or at June 30, 
1970, how many franchise license agreements Richard Packing 
had for Circus Wagon Restaurants? 

A I believe it's eight license agreements. 

Q Do you know how many restaurants that included, 

or how many restaurants? 

THE COURT: How many Circus Wagon Restaurants? 

A Twenty-seven, I believe. 

MR. FEFFER: Can I have this marked 13-B-l. 
(Government's Exhibit No. 13-B-l was marked for 
identification.) 

THE COURT: This testimony is being received 
subject to connection as to Mr. Deutsch and Mr. Duboff. 

MR. FEFFER: Your Honor, if that is your Honor's 
ruling, then I am going to — I didn't understand that at 
the side bar as to these questions; I thought as to the 
report itself. 

THE COURT: At the moment, as to these as well. 
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A My recollection would be approximately ten. 

Q That would be in addition to what is included 

on 13B-1? 

A That's correct. 

MR. FEFFER: Your Honor, if I may, I would 
like to give the witness a copy of the 13 for identifica¬ 
tion, just to hold in front of him. 

THE COURT: If counsel do not have ob je ctions- 

MR. ROBSON* I have objection. 

THE COURT: Then you will have to wait until 
you find out whether he has a recollection. 

MR. FEFFER: Fine, your Honor. 

0 Do you know what the net income was, if any, 

of Richard Packing for the year ended June 30, 1970? 

MR. ROBSON: Your Honor, I object on the 
ground that it's completely cutside the scope of the issues 
of this case. 

MR. BLOCK: I object. 

THE COURT: Overruled. 

A I would have to refer to the report. I do 

know there was a net income earned by the company. 

THE COURT: In other words, you don't have a 
clear recollection of what it was? 

THE WITNESS: Exactly? No. 
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2 

read from the document, your Honor. 


3 

THE COURT: Mr. Segal — 


4 

MR. ROBSON: Your Honor, we are now doing by 


5 i 

indirection what was 


6 i 

THE COURT: I indicated they could do it on a 

• 

7 

selective basis, if the witness could testify. He has a 


8 

right to refresh hi 3 recollection. These are numbers and 


9 

you can cross examine him at length, if you desire. 


10 

I'm sorry, I didn't get the figure. 


11 

THE WITNESS: $127,363. 


12 

q Are you able to tell the Court and jury how 


13 

much income that is per share of Richard Packing stock? 


14 

A It would be fifteen cents per share of common 


15 

stock. 


16 

q Did Richard Packing Company ever sell its meat 

• 

17 

packing facilities? 


18 

MR. SEGAL: Objection. 


19 

MR. BLOCK: I am going to object to that, if 


20 

your Honor please. 


21 

THE COURT: I will sustain an objection to 


22 

form. 


23 

MR. BLOCK: My objection goes to the sub¬ 

* 

24 

stance, your Honor, and I would like to be heard on that. 


25 

THE COURT: You will not be heard. We will 
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proceed. We had a lengthy discussion on this subject yeste 
day. There is an objection and it has been sustained as 
to form, but you may inquire on the subject. 

Your question is too broad, sir. 

MR. ROBSON: Your Honor, I assume all this 
is being taken subject to connection as to Mr. Duboff? 

THE COURT: It is taken subject to connec¬ 
tion so far as Mr. Duboff is concerned. 

MR. SEGAL: And Mr. Deutsch? 

THE COURT: No, I am not so sure about Mr, 
Deutsch. I have been reviewing this case at considerable 
length-- 

MR. SEGAL: I object to this discussion in 
front of the jury, your Honor. 

THE COURT: All right, subject to connection 
as to Mr. Deutsch. I don't want to stop for a side bar on 
this. 

Q Did Richard Packing have certain meat packing 

facilities in 1970? 

A v — 

i time when those facilities — 

Mi. (OBLON: Is the witness testifying from 
his own knowledge or what he saw in the books and records? 

THE COURT: Let's find out. 
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THE WITNESS: I can't testify from my own 

When did you come to Richard Packing Company? 
THE COURT: He has testified to that, hasn't 

THE WITNESS: Yes, I have. 

THE COURT: Do you want to ask it again? Go 

When did you come to Richard Packing Company? 
April of 1970. 

At that time were there any meat packing 

facilities? 

A Yes. 

q Did there come a time when these facilities 

were sold? 

MR. ROBSON: I object unless it is within 
the terms of this indictment and has something to do with 
this case. 

THE COURT: Why don't you take the positive 

side of it? 

MR. ROBSON: I object to your Honor assisting 
the prosecutor and presenting the evidence in this case. 

I hate to say this, your Honor, but I must. 

THE COURT: I can appreciate your being uneasy 


bmv 7 

knowledge. 

Q 

he? 

ahead. 

Q 

A 

Q 


N 




SOUTHERN district court reporters, u.s. courthouse 
FOLEY SQUARE, NEW YORK. N.Y. CO 7-4SS0 



bmv 8 


3865 


1149 

Brodcorb-direct 
at this point, Mr. Robson, and I am not assisting anyone. 

MR. ROBSON: Your HOnor, I am not uneasy at 

this point. 

THE COURT: You will sit down, sir. 

MR. ROBSON: I am not the least uneasy. 

THE COURT: Then sit down. Ask your question 
properly, sir. The jury will disregard the last exchange, 
completely wipe it out from your minds. 
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q Did there come a time after 1970, in April, 

„hen the facilities which you have spoken about were sold 

by the company? 

A Yes. 

q When was that? 

A on or about JUne 30th of 1970. 

q . How much was realized net on that sale? 

HR. ROBSON: Objection, if your Honor please. 

THE COURT: Overruled. 

A There was a profit realized in the amount of 

$178,000. 

Q Was that figure, the 5178,000, Included in 


the net income figure that you testified to? 

A it is included in the net income figure, 


MR. ROBSON: Your Honor, I object to this 
whole line of questioning. I would like the record to 


indicate that 


THE COURT 


: I suggest you object regularly, 


if you choose to. 

hr. SEGAL-. I join in the objeotion, your 


HOnor. 


MR. BLOCK: I join in it too, your Honor 
THE COURT: Overruled. 
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Q Without taking into consideration the proceeds 

realized from the sale of the maet packing facilities, what 
was the net income of Richard Packing as of June 30, 1970? 
MR. BLOCK: Objection. 

% 

MR. SEGAL: Objection. 

THE COURT: Overruled. 

A There was no net income, in fact, and there 

was a net loss sustained. 

Q What was that net loss? 

A It would have been approximately $51,000. 

MR. ROBSON: Objection. 

Q What is that per share, if you know? 

MR. ROBSON: Objection. 

MR. BLOCK: Objection. 

MR. SEGAL: Objection. 

THE COURT: Overruled. 


share. 


It would have been-a loss of six cents per 


During the year June 30, 1969 to June 30, 1970 


did Richard Packing have any subsidiaries or associated 


companies? 


MR. SEGAL: Objection. 

THE COURT: Sustained. 

Are you familair with a company called — 
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0 Have you examined the books and records of 
Richard Packing Company from July 1, 1969 through July 30, 
1970? 


A June 30, 1970. 

Yes, I have. 

0 Did you have an occasion to examine the books 
and records of Richard Packing Company with respect to 
theloan that you testified to? 

A Yes, I did. 

Q Based on this examination, can you tell the 
Court and jury what application Richard Packing 
made of the $691,000? 

MR. BLOCK: If your Honor please, I object to tha':. 

That is wholly without the issues in this case. 

. 

THE COURT: Sustained. 

MR. FEFFER: Your Honor, I am just referring 
to the three exhibits I passed up. 

THE COURT: I know you are. 

Q Are you familiar with a company called Resort 

Products? 

MR. SEGAL: Objection. 

THE COURT: Mr. Segal, I know you made an 
objection previously, but there are exhibits in evidence 
and I am going to overrule your objection, because this 
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MR. R02S0N: I join in that objection. 

MR. BLOCK: I do, too. 

THE COURT: Mr. Robson, you are on a different 
footing, and I will overrule your objection, and I will 
overrule that of Mr. Block as well. 

A Yes, there was a — 

Would you repeat the question? 

(Question read.) 

A Yes, I am. 

Q Was there a relationship of any type between 
Resort Products and Richard Packing Company? 

MR. BLOCK: I object to that, your Honor. 

THE COURT: Overruled. 

A There v,. ■ a relationship, yes, financial 
relationship. 

Q What was the nature of that financial relation¬ 
ship? 

MR. SEGAL: Objection. 

THE COURT: Overruled. 

A Resort Products was a subsidiary of Richard 
Packing Company but not a wholly-owned subsidiary. 

Q Was there any other financial relationship 
between the two companies? 
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MR. SEGAL: Obiection. 

MR. ROBSON: Objection. 

MR. BLOCK: Objection. 

THE COURT: If you know. 

THE WITNESS: I do know. 

Q What was that? 

A There was an investment made and an advance 
made by Richard Packing Company to Resort Pr iducts. 

Q What was the amount of that investment? 

MR. SEGAL: Objection. 

THE COURT: Overruled. 

A The investment — 

MR. SEGAL: May we have a date on this, your 

HOnor? 

THE COURT: Yes. 

Q As of June 30th. 

THE COURT: Please. I don't think that was 

appropriate, Mr. Feffer. 

MR. FEFFER: I’m sorry, your Honor. I was 
trying to give an outside date. 

THE COURT: I don't want that to happen again 
MR. FEFFER: I'm sorry, your Honor. 

MR. ROBSON: Your Honor, I would like the 
witness directed not to answer what the records showed 

•T 
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The question was, when was the loan made? 

THE COURT: If you know. 

A I do not know specifically what date the loan 
or loans were made. 

Q What is your best recollection? 

A The loans were all made during the year ended 
June 30, 1970. 

Q What was the total amount? 

MR. ROBSON: Objection. 

MR. SEGAL: Objection. 

MR. ROBSON: I move to have the answer stricken 
as there is no indication it is relevant. 

THE COURT: Overruled. 

A Would you repeat the question? 

Q What was theanount of the advance? 

A I don't know an exact amount. I can say it 
was in excess of $1,000,000, including both the 
investment and/or the advance made. 
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Q How much was the investment? 

A The investment would have been, or is, pardon 
me, $75,600. 

Q And the advance? 

A I can only — I can't recall specifically, 

but it would have been approximately $950,000. 

Q Was that in the form of a loan? 

A Yes, it was. 

Q Was there any interest? 

MR. SEGAL: Objection. 

MR. BLOCK: Objection. 

THE COURT: Sustained. 

Q Did Richard Packing make any other investments 
during the year June 30th — from July 1, 1969 through 
June 30,1970? 

MR. SEGAL: Objection. 

MR. BLOCK: I object to that. 

THE COURT: Sustained. 

Q Do you know how much money was put into the 
franchising program during that time period by Richard 
Packing Company? 

A No. Specifically, no. 

Q Do you have any idea? 

A No, I do not. 
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A That's correct. 

Q In connection with the actual figures Bet 

forth on the balance sheet and the statement of income, 
each of those pages set forth that the accompanying notes 
are an intregal part of the financial statement, isn't 
that correct? 

A That's correct. 

Q Those notes which are stated to be an intregal 

part of the financial statement included notes 2 and 3 
which were only completed as fo March 20, 1970, according 
to that certificate, isn't that right? 

« That's correct. 

Q Then is it fair to say that that report was 

not available for distribution by Richard Packing Company 
to whoever they wanted to distribute it, until after 
March 20th of 1970? 

A That's correct. 

Q There is a certain lag, is there not, tkat 

is necessary before an annual report can be completed 
after the close of the fiscal year, isn't that correct? 

A Ye*,, sir. 

Q What is the normal lag? In other words, the 

last entry for the year is made by the bookkeeper for the 
company on June 30, 1969. That is the date we are talking 
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I 


(Jury leaves the courtroom.) 

THE COURT: Gentlemen, before you leave, I 
do want to see you a' moment. We don't have to be on 
the record. 

Off the record. 

(Discussion off the record.) 

(Recess taken.) 

THE COURT: You may proceed, Mr. Elock. 


BY MR. BLOCK: 

Q Now, you testified on direct examination, 

sir, that as of June 30, 1970, the company, Richard Packing 
Company, had entered into eight franchise license agree¬ 
ments for twenty-seven Circus Wago: restaurants. Do you 
recall that- sir? 

A Yes, sir. 

Q I show you 13B-1, these yellow work papers 

of yours, and I call your attention to the fact that there 
are more than eight references here to franchise agreements , 

isn't that correct? 

A That's correct. 

q flow many are listed on 13B-1 in toto? 

* 

A There is reference to sixteen executed agree¬ 

ments or potential agreements. 

q In addition to that, there is a listing of 
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some more where it says that no agreements were signed, 
isn't that correct? 

A That would be Included in the sixteen. 

Q You have sixteen listed, all told, is that 

correct? 

A Correct. 

Q Can you explain, sir, how it is that in the 

light of sixteen you stated that as of June 30, 1970 there 
were only eight? 

A Eight agreements as of June 30, 1970, had 

either been cancelled and the money refunded or had never 
been en "ed into at all, but there had been discussions 
about specific agreements, but there are eight that no 
action at all was taken or had been cancelled, for different 
reasons. 

Q Where did you get that information from? 

A From Richard Packing, their books and records, 

and the specific franchise license agreements. 

Q Were there some changes that occurred, as far 

as accounting is concerned, in connection with the way 
franchise agreements would be counted? Had there been any 
developments in the accounting field in th^t respect? 

A Yes, there were changes instituted by the 

A 

accounting industry, yes, as far as franchise income, yes. 
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As far as franchise income 

The recognition of franchise income. 

All right. Do you recall the dates vith res¬ 


pect to those changes? 


A Specifically, no. I can only 

v Can you give us an approximation, reasonable 

approximate? 

A The rules and regulations that the accounting 

Industry wanted to see Instituted, first would have come 
from the American Institute of CPA’s. Secondly, I believe 
the date it was officially pronounced was in the spring of 
1969 for official institution some time in the latter part 
of . 6 9. The American Institute follows the policy of first 
announcing what they intended to do, giving the CPA’s an 
opportunity to review it, making comments back to the 
American Institute, and then if there are no changes 
thereafter w-.de, they issue a final announcement and the 
date it is to be effective, and I believe the effective 

date was in the fall of 1969. 

q And that was the first pronouncement with 

respect to the matter of franchise income, is that correct; 
A That is my understanding, yes. 

Q so what we are talking about now is the 

crucial date, the fall of '69? 
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The fall of '69? 


Correct. 


Q Prior to the fall of 1969, what had been 

the practice of accountants as far as franchise income 
was concerned? 
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THE COURT: If you know. 

I know from reading and examining other reports 
of accountants doing work on franchise companies there 
had been a variety of methods used; some conservative, 

some liberal. 

q Can you give us some examples of what you are 
talking about as far as the liberal interpretation? 

A Well, a liberal interpretation would include, if 
I may use this as an example (indicating) — I have seen 
instances where monies paid or committed to be paid 
for a franchise license agreement has been picked up in 
total in the statement of income by companies engaged 
in the sale of franchises, and in cases where very little 
work had been done, no work had been done, the liberal 
interpretation would include the complete recognition of 
income at the time the agreement is signed, with little 

or no follow-up. 

THE COURT: That would be current income, 

rather than deferred? 

THE WITNESS: That is correct. 
q Is what you are saying, by way of example, 
that if a franchise is sold, and, let s say, the 
purchase price of the franchise is $20,000 and there is 
a down payment of $2,000, are you saying that under the 
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liberal interpretation that flourished up until the fall 
of 1969, that that $2,000 would be treated as current 
income? 

A That's correct. 

Q And that would be regarded as a complete 
franchise; is that correct? 

A That's correct. 

Q What would be the effect under the liberal 
interpretation of the whole $20,000 that had to be paid? 
Would that $20,000 be treated as income, and now I am 
talking about the liberal interpretation, even though 
only $2,000 had beer paid down? 

A That is correct. 

Q So they would have taken the whole contract- 

price? 

A That is correct. 

A As income? 

A That's correct. 

Q And that was true under accounting methods 
up until the fall of 1969? 

A Yea, air. That waa one approach. 

Q What we are talking about now ia the way accoun¬ 
tants were supposed to treat the matter; isn't that 
correct? 
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A That's correct. 

Q Because this new rule that came into effect 
in the fall of 1969 was binding upon CPA's, isn't that 
correct? 


I 

! 


; The new rule? 

Q The new rule you are talking about with respect 
to the way to treat income was binding upon CPA'9? 

A that is correct. 

Q It, however, obviously was not binding on 

business men? 

A I would agree. 

Q How about the method of calculating the number 
of units involved in a particular franchise licensing 
agreement, and, in that connection, so we are not talking 
in a vacuum 

MR. BLOCK: Please mark this. 

(Defendant Cohen's Exhibit LL was marked for 
identification.) 

Q I show you LL for identification. 

Can you identify this as being a franchise 
agreement that you reviewed in connection with th* 
preparation of that report? 

A Yes, it is. 

0 And is this an agreement between Richard Packing 
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2 

Company as the licensor, Richard Franchise Investment, 


3 

Inc., Status Marketing Corporation, and Marketing 


4 

Syndicate, Inc.? 


5 

A Marketing Syndicating, Inc., was the licensee. 


6 

isn't that correct? 


7 

A That's correct. 


8 

MR. BLOCK: I offer it in evidence. 


9 

MR. FEFFER: No objection, your Honor. 


10 

MR. SEGAL: No objection,your Honor. 


11 

MR. ROBSON: No objection. 


12 

THE COURT: Received. 


13 

{Defendant Cohen's Exhibit LL for identification 


14 

was received in evidence.) 


15 

MR. BLOCK: I would just like to read part of 


16 

this to the jury, r " t "r^nr. 

) 

17 

THE C J 


18 

(Mr. Bio - k r^adj to tiie jury from Defendant 


19 

Cohen's Exhibit LL in evidence.) 


20 

Q Now, sir, did yov. count, or did you take account 


21 

of that particular contract, LL, on compiling 13-B-l? 


22 

A Yes, I did. 


28 

Q Did you count the units and, if so, how many 

1 

24 

units did you show were covered? 

' 

! 

25 

A I did count the units. I only counted threr 
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for this particular agreement. 

Q Are you sure about that, just three? 

A Yes. 

Q Let me ask you this: Under the liberal inter¬ 
pretation that was in effect until the fall of 1969, could 
that agreement have been treated as an agreement for 
fifteen units? 

A It could have been, yes. 

Q Now, you talked, sir, about a loss sustained 
by Richard Packing Company as of June 30, 1970; isn't 
that correct? You answered Mr. Feffer's questions about 
that? 

A Yes. It is a loss. 
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Q Yea. I just want to direct your attention to 
the subject. 

A Right. 

Q Was not that loss attributable in part to the 
exclusion from income of franchise fees under that 
ruling that went into effect in the fall of 1969? 

I would agree, yes, it was. 

MR. BLOCK: If your Honor please, I'm sony, but 
I have to approach the side bar with counsel. 

(At the side bar.) 

MR. BLOCK: Judge, Mr. Feffer, on direct 
examination of this witness elicited -- this was over 
objection -- elicited an answer to the present condition 
of Richard Packing Company. I will defer to your Honor's 
notes on that. 

What did he 3ay precisely, the witness? 

THE COURT: My recollection was that he asked 
a question, the essence of which was, was Richard Packing 
in existence or in business today. And my note indicates 
that an answer was forthcoming to the effect, Richard 
Packing was not in business today. 

The objection, so that the record is clear, 
that is my recollection of yesterday, no objection was 
interposed to the question. 
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THE COURT: If you want to make it a project ~ 
MR. BLOCK: That's all I have in mind. 

THE COURT: They asked the question and you have 

a right to make a brief inquiry. 

On redirect I suggest you must limit yourself 

Q 

to not going beyond the very narrow area that I ant indi- 
eating to Mr. Block. 

(In open court.) 

MR. BLOCK: I have no further questions. 


CROSS-EXAMINATION 
BY MR. SEGAL: 

Q Mr. Brodkorb, did you ever meet Bernard Deucsch? 

A No, I have not. 

0 Dia you ever, during 1969 or 1970, ever 
communicate any information to Mr. Deutsch with regard 
to Richard Packing Company? 

A No, I did not. 

Q Or Richard Franchise, or Circus Wagon? 

A No, sir. 

MR. SEGAL: No further questions. 

THE COURT: Thank you, Mr. Segal. 


Mr. Robson, 


CROSS-EXAMINATION 
BY MR. ROBSON: 
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Q Let me ask you the same questions with respect 
to Mr. Duboff. 


Did you ever meet him? 

A No, sir. 

0 Have you ever spoken to him? 

A No, sir. 

Q Have you ever delivered any information to him? 
A No, sir. 

Q You testified on direct examination with 

respect to the income of Richard Packing Company as of 
June 30, 1969; is that correct? 

A It would be for the year ended June 30th. 

Q For the year ended June 30, 1969. 

Are you able to state what portion of that 
income, or what portion of any losses that company 

sustained occurred during any particular month in that 
fiscal year? 

A Yes, I could. I could say this, that the 
extraordinary income realized by the company on the sale 
of the meat packing facilities occurred in June of 1970, 

so therefore, prior to that, there had been an operating 
loss. 

0 Are you able to state which months the operating 
losses occurred? 
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No, sir. 


q How much of it occurred in June' How much in 

May? much in ’Vpril? 

A No, sir. 

q in other words, you are unable to state whether 
or not, for example, as of February the company may have 
been earning substantial profit but had losses after 

February; is that correct? 

A I cannot answer that question. 

q In other words, most of the losses could have 

occurred in any one of those months? 

A That's right. 

q You prepared this financial statement finally, 
or you completed your work finally and prepared a 
financial statement sometime in March; is that correct? 

A Basically in December, except for additional 

information in March. 

q When you testified with respect to certain 
figures as of June 30, 1970, were you in any way modifying 
those figures, and don't tell us how, but were you in 
any way modifying those figures as a result of things 
which occurred subsequent to June 30, 1970? 

A There could be no modification of the figures 
as presented in the report, no. The only modification 
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Q Under „ literal accounting standard that you 
have spoken about, would tnose additional options have 
been included as units? 

A They could have been, yes. 

Q Even though they were unspecified in number? 

A This is specified. 

Q What is the number there? 

A An additional twelve. 

Q That is how you get the figure of fifteen? 

A That's correct. 

Q With respect to this new accounting standard, 

liberal accounting standard, I should say, what else was 
Richard Packing's loss attributable to, other than the 
change in the accounting procedure that you spoke of? 

MR. BLOCK: I am going to object to that,if 
your :*onor please. 

THE COURT: Let me hear the question. 

(Question read.) 

I 

THE COUR”: If you can answer thequestion, I 
will permit you to do so. 

Objection overruled. 

A I would have to refer to the report, if I 

■ 

could. I do have one here. 

I 

0 Fine. Can you refer to the report, and I will 
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2 

ask you if it refreshes your recollection. 

3 

MR. BLOCK: Your Honor, I'd like to press 

4 

that objection, because I don’t think my question opened 

i 

5 

any doors at all. 

6 

THE COURT: If you combine yours with the very 

7 

brief inquiry by Mr. Robson, I think there is a limited 

8 

area where the Government can inquire. At least this is 

9 

my recollection of your questions and his. 

10 

MR. BLOCK: This is jusc an <— en-ended inquiry. 

11 

the question that has just been asked. 

12 

That is my objection to it. 

13 

THE COURT: Overruled. 

14 

MR. ROBSON: I want to make it clear I object 

15 

also. 

16 

MR. SEGAL: And I object, too. 

17 

THE COURT: Yes. 

18 

Overruled. 

19 

THE WITNESS: Could I have the question repeated? 

20 

© 

(Question read.) 

21 

THE COURT: I will adhere to my prior rulinq. 

22 

MR. SEGAL: I'd, just for the record, indicate 

23 

that the questions are based upon an examination by Mr. 

24 

Block which merely spoke about method of accountinq for 

25 

or not accounting for certain franchises, but did not 



1 
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address itself specifically to the issue of that as a 
bas ,s of loss fcr the company. It wa3 a matter of aceoun 

ting whether or not some should be or should not be 
excluded. 

THE COURT: That is why I added the comment 
that a1theugh his exam:nation was very brief, Mr. Robson 
did ask, to my recollection, at least two questions 
which could be said to be in, and to relate to, this 
area of inquiry. I would hope the Government's 
examination will not be lengthy —— 

MR. P EFFER: No, your Honor. 

THE COURT: I will permit a question or two. 

A The loss would have been attributable to, or 
could have been attributable to its — 

MR. ROBSON: If your Honor please, I object 
to what "could have been." 

THE COURT: Yes, indeed. Tnat would be 
speculative. 

If you cannot tell us what the loss was attrib¬ 
utable to, I will not permit you to ansv*er the question. 

A I cannot answer the question. 

Q be the books and records of Richard Packing 
that you examined, do they reflect the basis of the loss? 

A Yos, they do. 
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MR. SEGAL: I have no further questions, 

your Honor. 

THE COURT: i!r. Robson? 

MR. ROBSON: No questions, your Honor. 

THE COURT: Mr. Feffer? 

MR. FEFFER: I have nothing, your Honor. 

THE COURT: You are excused. Thank you very 

much. Call your next witness, please. 

MR. FEFFER: Ronald Frankel. 

RONALD FRANKEL, called as a 

witness on behalf of the government, being first 
duly sworn, testified as follows: 


DIRECT EXAMINATION 
BY MR. FEFFER: 


Q 

A 

Q 

A 

Q 

Company? 

A 

Q 

Company? 

A 


Mr. Frankel, by whom are you employed? 

I am employed by the Bass & Company. 

What is your position with Basss Company? 

I am a partner in the firm. 

How long have you been so employed at Bass & 

Eighteen years. 

What are your responsibilities at Bass 6 

I supervise accounts and edit copy that's 
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attached to material that we prepare and release in behalf 


of clients. 


What were your responsibilities in 196E and 


1969 and '70? 

A The same as they are today. To supervise work 

clients and edit and write copy. 

t 

Q Do you know a Milton Cohen? 

A Yes. 

CD Do you see Mr. Cohen in the courtroom? 

MR. BLOCK: We concede, your Honor. 

THE COURT: Yes. Conceded that Mr. Frankel 
knows Mr. Cohen. 

Q Do you know Mr. Deutsch? 

A Yes. 

Q Do you see him in the courtroom? 


MR. SEGAL: Conceded, your Honor. 

THE COUR'” • Same concession. 

Approximately when did you meet Mr. Cohen 


for the first time? 


It was about March or early April of 1969. 
Where did this meeting take place? 

To the best of my recollection it was in 


our office at 111 Broadway. 
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2 

Q Who introduced you to Mr. Cohen? 


3 

A I was introduced to Mr. Cohen by Mr. Deutsch. 


^ 4 

Q Can you tell the Court and jury what Mr. Deutsc 

1 

5 j 

and Mr. Cohen said to you at this meeting? 


6 ! 

. 

MR. ROBSON: If your Honor pleas , I ask that 

• 

7 

this be taken subject to connection. 


8 i 

1 

THE COURT: It will be subject to connection 


9 i 

as to Mr. Duboff. 


10 

A That's pretty difficult to recollect. We 


11 

talked about his company — 


12 

MR. BLOCK: If your Honor please, if the 


13 

witness doesn't recall, he doesn't recall. 

i 


14 

I 9 

THE COURT: He didn't say that. Can you 


15 

recall the substance of the conversation? 


16 

A We were going to handle his financial public 

' 

• 

17 

relations account. 


18 

q And Bass & Company is a public relations 


19 

firm, is that correct? 


20 

A That's correct. 

1 


21 

Q Thereafter did you begin to do work of that 


22 

type for — 



23 

MR. SEGAL: I object. 


24 

THE COURT: Don't lead. 


25 

Q What did you do following this meeting with 

I 
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respect tc Richard Packing Company? 

A We entered <nto a contractual relationship_ 

MR. BLOCK: Excuse me. There hasn’t been 
any reference to the corporation that was just mentioned. 

THE COURT: So far I have only heard about 


Mr. Cohen. 


MR. BLOCK: That’s all I have heard about. 
THE COURT: I think you might back up a bit 


and take it one morn step. 


Q You indicated there was a contractual 

relationship, who was that with? 

A The contractual relationship between Bass & 
Compan” was with Mr. Cohen's company, Richard Packing 
Corporation. 

MR. ROBSON: Can we have a date for that, 
if your HOnor please? 

THE COURT: Yes, if you can give it to us. 

I think he indicated a general time, but can you be a 
little more specific? 


April, 1969. 


THE WITNESS: I think our agreement was 


I want to show you what's been received in 


evidence as 31A through 31F and ask you to look at these, 
and also 13A in evidence and ask if you can identify each 
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Yes. 


THE COURT: Do v 0 u have G there too? 

MR. FEFFER: Yes, your Honor. 

THE COURT: I thought you said F? 

MR. FFFFER: I'm sorry, I meant G. 31A 


through 31G and 13A. 


What are these documents? 13A first. 
One is an annual report that we prepared 


for Richard Packing Company. 

Q And 31A through G? 


A These are press releases that we issued on 

behalf of the company. 

Q Can you tell the Court and jury the manner 

in which this material was prepared by Bass & Company? 

MR. SEGAL: Objection. We have documents 31A 
through G and we have document 13A. There is one question 

I 

asked as to everything. 

THE COURT: It is your intention to or do you 
want to take them separately? 

MR. FEFFER: I just want the general method 
in which these documents were prepared, your HOnor. 

MR. SEGAL: I would object to that, your 

Honor. 
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t 

THE COURT. If there was one general method 
• which covers pres, relea... and annual report., fine, if 
there isn't, just say so before you start. 

THE WITNESS. Your Honor, we would receive 
infromation generally from Mr. Cohen about an event that 
was generally called for preparation into news-release 
form. And then it would be assigned to one of our writers 
and he would write it. I would edit it, and then it was 

issued for approval, a serle. of approval, before anything 
would be Issued. 

0 Who was it issued to for approval? 

A copies would be sent to Mr. Cohen, copies 

would be sent to Richard Packing's counsel at the time, 
and in most cases some were sent to Mr. Deutsch. 

Q Did you ever speak to anyone else with resepct 

to any of these press release, other than people that you 
have mentioned? 

A Which people do you refer to? 

o You mentioned Mr. Cohen and hi. counsel and 

sometimes Mr. Deutsch. Was there anybody else that you 
spoke to outside of the people in Bass t company with 
respect to any of these press releases? 

MR. SEGAL. Your Honor, I object. This is 
not the witness' testimony. 
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Other than those people. 


THE COURT: All right. You're withdrawing 


yoru question? 


MR. FEFFER: Yes, your Honor. 

Q Did you speak with anyone — 

MR. ROBSON: If your HOnor please, do I have 
an objection to this entire line of interrogation so far 
as Mr. Duboff is concerned? 

THE COURT: This is all being offered at 
this time, this entire line, subject to connection as to 
Mr. Dubcff, is that satisfactory, Mr. Robson? 


MR. ROBSON: Yes, sir. 

THE COURT: Very well. 

Q I show you 31A in evidence and ask you to look 

at that. Did you speak to anyone with respect to that par¬ 
ticular release? 


18 | 


Yes. We received information from Mr. Cohen 


that the company was declaring or had declared a stock 
dividend. And if I remember correctly, I asked him for 
the record and payment dates, which are an essential part 
of a release. And he referred me to Mr. Deutsch, and I 
remember phoning Mr. Deutsch's office, he was not there, 
and I got the information, to the best of my recollection 
from Mr. Duboff. 
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CROSS-EXAMINATION 
.BY MR. BLOCK: 

Q Mr. Frankel, ha. Bass s Company been in business 
for a few years? 

A Yes. we have bee, i„ business for twenty-eight 
years. 

Q Are you generally regarded — and I ask you 
to shed any modesty in answer to this question — as a 
well-recognized financial public relations firm? 

A w e are generally recognized as a well-established 
and responsible firr., yes. 

0 Dealing in financial public relations? 

A Yes. 

Q Now, sir, we have quite a bit of testimony here 
about the annual report, and I show you 13-A and I would ' 
like to get some idea, if yo „ know: Are you the gentleman 
who was pretty much in charge of the Richard Packing 
Co. .^any account? 

A I supervised it, yes. 

0 Was it the job of Bass a Company really to put 
the annual report into an attractive format for the company; 

A It was our function to prepare the report 

from design, writing and concept stages and to supervise j 
its printing. 
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2 

0 

This is something, is it not, that you routinely 


3 

do for public companies; isn't that right? 


( 

■< i 

A 

Yes, we do. 


5 

Q 

And there is a great deal of thought and work 


6 

and effort that goes into an annual report these days 

• 

7 | 

or — well, back in '68 and '69; isn't that correct? 


8 

* A 

Most of the time, yes. 


9 

l 

0 

When you said that you had something to do 


10 

with the 

formulation of the report, you, of course. 


ii ! 

didn't have anything to do with the financial data? 


12 * 

That is 

all furnished to you by the company, isn't it, 


13 

through 

its accountants? 


14 

A 

I 

That's correct. The certified statements comes 


15 

from the 

accountant and that is — 


16 

| o 

You don't have anything to do with that? 

. 

17 

A 

We don't change that in any way, form or shape. 


16 

0 

Please speak into the microphone. 


19 

! 

Of course, these pictures that appear in the 


20 

i 

report and the layout generally, that i3 something that 

l 


21 

is your 

special dish of tea or talent, to recommend and 


22 

lay that out, isn't that right? 


23 

A 

That's correct. We also recommend to the client 


21 

that he 

get it done, that he get it out as soon as he 


25 

can. 

* 
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have it as part of our record. 

They are marked approved by various members of 

* 

the people they were sent to. 

Q Did you always get back replies on approvals? 

A We received phone replies; we received written 
replies. 

0 Can you tell me, sir, who it was who instructed 
you as to mailing oat of releases? 

A I don't understand the question. 

Q Dvd you receive any instructions with regard to 

the mailing of any releases? 

THE COURT: I assume you mean Richard Packing 
Company releases? 

MR. SEGAL: That's right. 

THE COURT: Do you understand the question? 

THE WITNESS: Well, we _ 

THE COURT: Did you have a distribution list 
or instructions? 

THE WITNESS: Yes, we have our own list. 

People or clients don't tell us who to mail 
them to. We know, we feel, better than they, who the 
releases should go to. They go to the press, and they 
don't know the press, basically. 

Q With regard to the composition of any particular 
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2 

\ It's -- 

3 

Q Is that so? 

4 

THE COURT: Can you answer that yes or no? 

5 

A It is not correct in our procedures. 

• 

Q Do you have any document which you received 

7 

from Mr. Dcutsch indicating either approval or disapproval 

8 

of any item which you may have sent to him? 

9 

{ 

A We have documents in our files that — 

10 

Q My question is, do you have any document from 

l 

11 

* 

Mr. Deutsch indicating his approval of disapproval of 

12 

any correspondence you may have sent? The answer to that 

13 

is either yes or no. 

14 

A I would say I can't be positive. 

15 

MR. SEGAL: I have no further questions, your 

i 

16 

Honor. 

17 

THE COURT: Thank you, Mr. Segal. 

18 

MR. ROBSON: I have no questions, your Honor. 

| 

19 

THE COURT: Mr. Block? 

20 

MR. BLOCK: I have no questions, your Honor. 

| 

21 

THE COURT: Mr. Feffer, any redirect? 

22 

MR. FEFFER: Just a few, your Honor. 

23 

REDIRECT EXAMINATION 

24 

BY MR. FEFFER: 

25 

q Was the total bill paid for by Richard Packing 
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other persons? 

A No, It is all pretty clear on its face as to who 
received material, 

Q I didn’t ask you whether it was clear on its face. 
87A consists of a bunch of yellow sheets of paper. Can you 
tell us whether anyone of these sheets of yellow paper was 
ever sent to anybody else? 

A At this yellow paper stage? 

Q Yes. 

A No. 

Q It was not? 

A No. 

Q What was sent to somebody else was a final draft 
for which 'this was a work product? 

A It was a retype of this (indicating). 

Q 87A was never sent to anybody else? That was jusj: 
a piece of paper used in the office? 

A That’s correct. 

0 Can you tell from looking at 87A from whom, if 

anybody, any piece of information either typed or handwritteji 
was obtained? 

A If you’re asking me, if I understand the question 

correctly, whether the information on this product came 
from — is that correct? 
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would send it out for approvals. 

MR. ROBSON: I object to 87A on the ground that 

it doesn't in any way indicate any relationship with any 
defendant in this case. I don't know, and nobody else does 
where the information specifically came from on here. It 
certainly doesn't indicate anything more than what the wit= 


ness already testified that, that he got information from 

various sources and prepared papers. 

MR. BLOCK: Your Honor, I spoke too fast before 
about no objection to A and all I am saying is that I would 
like to join in the objection just voiced by Mr.. Robson, 
since I have had a chance to study the document. 

BY MR. FEFFER: 

Q Do you know outside of that document from whom, 

from what people, the information! contained therein came 
from? 

A Yes, principally from Milton Cohen. 

MR. FEFFER: No further questions. 

THE COURT: In other words, you didn't have a 
large book in your office that you took this information out 

of? 

THE WITNESS: No, not at all. 
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25 


Frankel- 

THE COURT: Do you recall if you got the infor¬ 
mation from Mr. Cohen or someone else did? 

THE WITNESS: This was written by our writer, 
John Ogilvie, and I assigned him the project much to his 
dismay — 


THE COURT: Please. 

That should be stricken and the jury will dis¬ 


regard it. 


THE WITNESS: It was a formidable piece of work, 
and that was the basis for my comment. It had 
nothing to do with the subject matter. Annual reports are 
a big project. 

1 E COURT: You ha e indicated in response to 
Mr. Robson's questions that after this document was edited 
it was typed and sent out in some way; is that right? 

THE WITNESS: That's correct. 

TIIE COURT: You have it typed, the subsequent 
version that was sent out? Is that in evidence or has it 
been produced here? 

MR. FEFFER: I don't believe it is in evidence, 
your Honor. I am not sure if we have the part that was 
sent out. It probably wouldn't be in their files. 

THE WITNESS: It should be in our files, as 
part of our files. 
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2 rmmch Frankel 

THE COURT: Why don't you hand the witness the 

file, perhaps, and let him -- 

MR. FEFFER: The file is quite extensive, your 


8 

9 

10 
11 
12 
IS 

14 

15 

16 

" II 

18 

19 

20 
21 
22 

23 

24 || 

25 


Honor — 

THE COURT: I would like to have produced, in 
view of Mr. Robson's questions, the subsequent documents, 
if they exist, and then I will rule on the whole thing on 
the matter of completeness, as well as relevance and 
materiality. 

In other words, this indicates something happened 
to this document, and I would like the next document, 

or the end product, produced. 

MR. FEFFER: May I try to assist the witness -- 

THE COURT: I think the witness is fully 
competent to take out the end product, and if it was sent 
to anybody, any covering letters that are there. 

That is obviously the basis of the objection 
and I think it is a proper objection at this point. 

THE WITNESS: This appears, your Honor, to be 
the retype of that yellow sheet (indicating) . 

THE COURT: Very good. Would you remove that 
and we will mark that for identification as Government's 
Exhibit 87-A-l? I want the end produce, and then we will 
show it to Mr. Robson. 
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2 

This is the typed version of the draft, with 


1 

3 

a covering letter; is that right? 


¥ 

4 

THE WITNESS: Yes. 


i 

XX 

5 

(Government's Exhibit No. 87-A-l was marked 


| . 

6 

for identification.) 



7 

MR. ROBSON: I object to 87-A, your Honor, but 



8 

I would have no objection to 87-A-l, except subject to 



9 

connection, of course, with respect to Mr. Duboff. 



10 

Frankly, I don't see any great relevance to 



11 

87-A-l. It doesn't establish anything, one way or the 



M 

other. 


i 

) 

1 

13 

THE COURT: I will overrule your objection to 



14 

87-A — 



.15 

MR. BLOCK: Before your Honor rules, I have not 



16 

had a chance to see 87-A-l. 



17' 

THE COURT: Step up here, Mr. Block, and you 



18 

may do so. I recall now that you withdrew your objection. 



19 

I suggest you may want to look at 87-A and 87-A-l. 



20 

(Pause.) 



21 

MR. ROBSON: If Mr. Block has no objection, I 



22 

can proceed with my voir dire, your Honor. 



23 

THE COURT: Just one moment; let him look at that. 



24 

If he wants a voir dire on that, I will allow it. 


| 

25 

MR. FEFFER: Your Honor, for completeness, the 
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A Oh, yes. 

Q And has it been maintained in the regular course 
of business of Bass & Company since the time when the entries 
were made thereon? 

A Yes, because it resulted in a material change 
in the press release. 


MR. ROBSON: If your Honor please -- 
THE COURT: No, the answer is "yes." 

The jury will disregard the rest of the response. 
Q Is it the regular course of business of Bass & 
Company to maintain such documents? 

A Not usually, unless they are an important part 
of a particular release record. 


j 


i 


MR. FEFFER: No further questions. 

THE COURT: You maintained this one, is that it? 
THE WITNESS: Oh, yes, because — 

THE COURT: Don't tell me why. 

This comes from your files? 

THE WITNESS: Oh, yes. 

THE COURT: Overruled. Subject to connection as 
to Mr. Deutsch and Mr. Duboff. 

MR. ROBSON: Just one more question. 

BY MR. ROBSON: 


0 With respect to 87-B — 
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THE COURT: Are you back to -B? 

MR. ROBSON: -B and -C. 

0 With respect to 87-B end the yellow sheet on 
87-C, do you personally know whether in fact these 
documents were mailed to Mr. Deutsch? 

* NO. I testified that the yellow was not mailed 
to anyone. 

Q The final version of it? 

A Right. 

0 Do you personally know whether it was mailed to 
Mr: Deutsch, or are you merely testifying based on your 
assumption that since his name was on the list, it went? 

A 1 said that being a dividend announcement — 

o All right. Excuse me. 

With respect to 87-C, do you personally know 
whether the final version of that was mailed to Mr. Deutsch? 
A For approval, you mean? 

Q Yes. Do you personally know whether it was 
mailed? 


A 

Q 

A 

0 

A 


If I can rely on my assistant — 

Do you personally know whether it was mailed? 
I would personally say yes, it was mailed. 

You saw it mailed? 

We received — 
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0 Did you see it mailed? 

A I don't believe I saw the envelope being put in 
the mail. 

0 Did you see a covering letter with respect to 

it? 

A It should be on the record, sir. 

Q Did you see a covering letter? Do you recall 
ever seeing a covering letter with respect to it? 

A I don't remember if I have or not. 

MR. RCBSON: I object to 87-C, the yellow sheet, i 

| 

which is included therein. 

THE COURT: Overruled. It will be received 
subject to ccnnecticn to Mr. Deutsch and Mr. Duboff. 

0 With respect to the various documents included 
in 87-D, did you personally mail any of the releases 
which are attached thereto to Mr. Deutsch or anybody else? 

A I don't personally mail any releases. 

0 Did you ever see a covering letter forwarding 

th^se releases to Mr. Deutsch or anybody else? 

A I don't recollect having seen the envelope 
being mailed. 

MR. RCBSON: I object to Government's Exhibit 

I 

87-D, if your Honor please. 

THE COURT: Overruled. Received subject to 
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witness to answer questions and not make speeches — 

THE COURT: Why don't you stop making speeches? 

Mr. Frankel, he is interested in what you 
know of your own personal knowledqe relative to a particular 
mailing, i want you to answer that question. 

Do you have personal knowledge of a mailing, 
if you put the material in the letter box or if you see 
someone else do it? Do you have personal knowledge in I " 
that context of the mailing of that document? 

THE WITNESS: No, I didn't see anybody put the I 
envelope in the mail box addressed to a particular person. 

MR. ROBSON: If your Honor please, I object 
to the exhibit with the exception of my subject-to-connectioa 

objection, to the white sheet and the carbon covering 
letter. 

THE COURT: Overruled. It will be received 
subject to connection as to Mr. Deutsch and Mr. Duboff. 

MR. FEFFER: May I refer to some of these 
: hibits ,your Honor, to the jury? 

THE COURT: Yes, you may. 

(Government's Exhibits Nos. 87 -a throuqh -E for 
identification were received in evidence.) 

THE COURT: I don't know if the Government is 
anxious to offer 87-A-l for identification at this time or 
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•1 1 

operations of Richard Packing Company, other than -- 


ll 

r% 

J 

MR. ROBSON*: Is there an objection? 


4 

I 

MR. FEFFER: Yes, your Honor. 


5 1 

THE COURT: No, I want to hear the question. 


| 

If your ob-jection 13 that Mr. Segal asked the questio^. 


1 

7 

I want to first hear the question and even if it's similar 


8 

I am going to permit an answer. 


9 | 

Q Do you recall any single occasion in which you 


10 

i 

discussed with Mr. Deutsch the business operations of 


" j 

Richard Packing Company? 


12 

A No, not specifically as to a time or place. 


13 

Q Do you recall that there were any? Do you recall 


14 

any specific subject at any time, at any place? 


15 

A It stands out in my mind we discussed generalities 


16 

on occasion, but I couldn't be specific as to the time, 

’ 


17 

the place- or the particular item. 


18 

0 You did communicate with Mr. Deutsch, although 


19 

I believe you testified he was not in, and you received 


20 

a call subsequently from Mr. Duboff, about the stock split; 


21 

is that correct? 


22 

A The stock dividend, yes. 


23 

0 The stock dividend. 

* 

24 

And that, of course, was a financial, or a matter 


Z5 

of corporate structure, rather than the business affairs 



| 
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of the company; is that not correct? 


Yes. 


0 And tha i. is the kind of think you would expect 
to get from a brokerage firm or investment banker, is 
that not correct? 

A In this specific instance, yes. 


Honor. 


MR. ROBSON: I have no further questions, your 


FEFFER: May I have this marked as Government'£ 


Exhibit 87-A-2. 


(Government's Exhibit No. 87-A-2 was marked 


for identification.) 


REDIRECT EXAMINATION 


BY MR. FEFFER: 


Q Mr. Frankel, what other investment banking 
houses did you speak with in connection with clients 


business? 


MR. SEGAL: Objection. 

THE COURT: Overruled. 

A I really don't remember having spoken with any 
other, anyone else, to my knowledge; to the best of my 
remembrance. 

Q I show you 87-A-l and 87-A-2 for identification 
and ask you if you can identify both those documents. 
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If the material which you have presented now is all under¬ 
lying or back-up material, 50, it may have another purpose 
as well, we’ll get to that. But is the back-up material 
for the transactions reflected in 50? 

MR. FEFFER: No, your Honor. It could be viewed 
as that, but for 50, the confirmation is as you will recall 
from the Denver funds were used for that purpose. These 
documents do go to the trades that I have just designated 
for Allessandrini. This is back-up material for the docu¬ 
ments we discussed at the side bar before this witness came 
on. I believe it's 86. 

MR. SEGAL: May we ha ,r e an offer of proof as to 
the purpose for which this is being put in now? 

MR. ROBSON: Some of these trading tickets were 
Naddeo and some weren't. 

MR. FEFFER: They all were, your Honor. 

MR. ROBSON: No, they're not. Some are with 
Loeb, Rhoades -- 


THE COURT: They seem to be Naddeo so far, in this 
group of 86. 

- MR. FEFFER: What happens is, as there's been 
testimony too and as these charts reflect, as of October, 


V.F. Naddeo drops off here and as Mr. Mazzeo testified, it 
was due to a dispute between himself and Mr. Duboff. What 
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2 

happens then, is Allensandrini with whom we have heard testi¬ 

3 

mony through Mr. Shwidock, through Mr. Rothman I believe as 

' 4 

well, and Mr. Mazzeo, Allessandrini comes into the picture in 

5 

terms of supplying Jaffee with funds and they come in only 

6 

until New Dimension Securities is formed. Instead of Naddeo 

7 

supplying Richard Packing stock directly to Jaffee for funds, 

8 

the stock goes from V.F. Naddeo to Allessandrini. 

9 

MR. SEGAL: Did Mr. Deutsch do that too? 

10 

MR. FEFFER: It goes from V.V. Naddeo to Allessan* 

11 

drini, who was a market maker at this time, they are both 

12 

market makers, to Jaffee. The result is that the price of 

13 

Richard Packing is raised in the process for the profit that 

14 

Allessandrini makes. 

15 

MR. SEGAL: Your Honor, is the government serious. 

16 

• 

arguing — 

17 

MR. FEFFER: Can I finish? 

18 

MR. SEGAL: This is like Kafka. 

19 

MR. FEFFER: I think I have said enough, your 

20 

Honor. It's on the chart. It shows the way the stock got 

21 

from Jaffee, how they picked the stock up. Instead of going 

22 

to V.F. Naddeo, th<- big market maker, the stock goes to 

if' 23 

another market maker. In the process the price of the stock 

24 

is raised. 

25 

THE COURT: My recollection of the information is 

1 

»OUTMtRK OltTRICT COURT RtRORTER*. U.*. COURTMOUJt 
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18 I 


THE COURT: If ihoy establish a co-conspiracy. 

Hr. Segal, you would I think agree with mo that they do not 
have to establish that your client was privy to each and 
every act in furtherance of that conspiracy. 

MR. SEGAL: But your Honor, they do 

THE COURT: You concede that of course as a matter 
of general law? 

MR. SEGAL: No question. But they have to also 
answer to this Court and perhaps also as to why it was that 
the grand jury may never have returned these people as co¬ 
conspirators. If the government is going to make convenient 
evidentiary admissibility situations for themselves by 
willy-nilly labeling everybody in the Street a co-conspira- 
tor, then of course we would be responsible for them. But 
the question is, are they in fact; was that ever presented 
to a grand jury; can the government by fiat just make any 
other brokerage house with whom we have no specific connec¬ 
tion or control, co-conspirators of course. 

MR. ROBSON: More important, your Honor, is there 

any evidence in the record at that late stage which we assumed 
was going to be the last day of the trial, that Allessan- 
drini, that Naddeo was a key conspirator? These people have 
testified that they made any attempt to, they never agreed 
with anybody, there was not one word brought out by the 
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government that Naddeo did anything improper, that Rothman 
did anything improper that anybody did anything improper. Th» 
government cites here, they say he is a co-conspirator, they 
say now we can put it in excess, a co-conspirator, we'll take 
it subject to connection. We are still out waiting to find 
out who are the co-conspirators, and what did Mazzeo conspire 
with anybody? In what way with Kelly, Andrews & Bradley? 

MR. BLOCK: We haven't heard any principal of 
Allessandrini. This man is not a principal. 

MR. FEFFER: What happened here was, Naddeo 
sells • the stock to Allessandrini. It is not kept in 
Allessandrini. It is sent immediately to Jaffee & Company, 
and the price is raised in that process by half a point. 

MR. BLOCK: So what? 

MR. FEFFER: That's number one, your Honor. They 
could have gone to Naddeo & Company, Jaffee, to get the same 
stock, because Naddeo 6 Company was the market maker. 

THE COURT: You say this creates the appearance 
of market activity? 

MR. FEFFER: Absolutely, your Honor, Jaffee had 
a responsibility, your Honor — 

MR. ROBSON: They should have filed an indictment 
against every brokerage house in the City of New York. 

THE COURT: Why don't you let him finish, Mr. 
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correct? 


4 


5 


(5 


H 

9 





10 

11 

12 

13 

14 

15 

16 
17 


18 

19 

20 

21 II 

22 || 

23 
2-1 
25 


A That'3 correct. 

q Just to make sure that the record is accurate, 
when you were testifying before, you were saying that 
the sum total of the records that you turned over to the 
U.s. Attorney's Office represented the trading in 
Richard racking; is that correct/ 

A That's correct. 

q But that the documents in evidence, 86-A and 86-B, 
represent a portion of that trading; is that correct? 

A That’s correct, sir. 

q And specifically for the months November '69 

and December '69? 

A Yes, sir. 

q do you know of your own knowledge for whom 
Allessandrini made purchases of Richard Packing? 

A For whom? 

Q Yes. 

A All I can tell you is what’s on here. We bought 
stock from various brokers. We sold stock to Loeb, Rhoades 

& Company for the account of Jaffee. 

q Did you sell Richard Packing to anyone other 

than Jaffee & Company? Richard Packing? 

A Not in 1968 and '69. 
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MR. PEFPER: I have no further questions. 

A Excuse me. Not November *69 and December '69. 
RECROSS-EXAMINATION 
BY MR. SEGAL: 

Q Mr. Chazan, you indicate you know what months 
it was t nat stock of Richard Packing was sold to other 
brokers besides Loeb, Rhoades. 

A I don't have those in front of me. 

Q But there were others? 

A Yes, I'm pretty sure there were. 

i 

Q Do you know for what months these other trading 
records exist? 

A If you will allow me to look over here, I think 
maybe I can locate it from the tickets. 

Q What I am asking, Mr. Chazan, is months other 
than those months which are represented by those tickets. 

A There were trades, and I’m sure there were 
trades with other brokers in subsequent months. 

i 

Q But those have not been produced, at least 
here in this courtroom? 

A I don't see them here. 

Q Do you know how many shares of stock there were 
involved in this other trading with other brokerage 
houses? 

i. 

i 
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2 

Q 

And is it the regular course of business of I’inan- 

3 

cial Programs to maintain such documents and records? 

4 

A 

''es. 

5 j| 

i 

0 

With respect to f.3F, G, and H, were these documents 

6 | 

prepared 

in the regular course of business of financial 

7 1 

Programs? 


8 |l 

A 

Yes, they were. 

9 

Q 

V’as it the regular course of business of Financial 

10 

I 

Proarams 

to maintain those documents? 

11 

12 1 

A 

Yes. 

Q 

Were they in fart maintained by Financial Programs? 

13 1 

A 

Yes. 

1 

14 

1 ° 

I 

Did you produce these documents to the United 

15 

States Attorney's office? 

16 

j 

Yes, I did. 

17 


MR. FEFFER: The government offers, your Honor, 

18 

6 3A through 6 311. 

19 


MR. SEGAL: May we come to the bench, please, your 

20 

Honor? 

1 


21 


THE COURT: Yes. 

22 


(At the side bar.) 

23 


MR. SEGAL: Your Honor, I have requested this 

24 

bench conference because I wanted the record to show the 

25 

caliber 

and the quality of the prosecution that we are beina 
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subjected to. The government knows that shares of stock were 
sold out at a dollar. They also know that the market at that 

time was $10. Yet the government chooses here to bring a 

. 

witness not one those who makes a decision about sending 
them out; rather, the bring the witness as an afterthought 
who they had to recall because he proved to be a good, safe 
witness in the first place, to just get in bare documents. 
With the government arguing an inference here that it should 
not be allowed to argue if it is going to be presenting a 
fair case. 

There is an obligation in a prosecution not to 
bring to the attention of the jury those things in favor of 
the defendants, but there certainly is an obligation to try 
a case and to try it on the basis of the inferences that are 
fair, not the innuendos which it can sock into the record 
through what are at this point business records which can't 
be cross examined, and introducing a business record through 
an individual who has no idea about what if anything went into 
the decision to make these sales. The rejoinder to that is, 
>ou can call the witness. And that is so. But I think that 
there is something which is a little abhorrent, if there is 
such a thing as a little abhorrent. 

There is something abhorrent about the way the 
prosecution through insidious methods attempts to get before 
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i 


1 II 

2 

3 

4 

5 

6 

7 

8 

9 

10 
11 

i 

12 

13 

14 

15 

16 

17 

18 

19 

20 
21 
22 

23 

24 

25 


the jury information which does not reflect the facts; not as 
the government knows them and certainly not as we know them. 
There is one thing about being so hungry to get a conviction 
that you pull out all stops, and that I would urge reaches 
a point where it no longer becomes a prosecution under the 
juris prudence that we hope we are all preserving; rather, 
it becomes a guilt by assocation and an innuendo. 

I wanted to put this on the record because I am 
disturbed by it. It is going to mean a prolongation. It 
going to mean that we are being forced to call a witness who 
is probably going to be hostile to us, and a witness whom the 
government with a tactic is hoping will open up doors to 
other pieces of information which could be deleterious to 

the defendants. 

I believe too that the government is under some 
obligation besides just making cute tactics. I must say that 
this is the lowest kind of approach to a case where the Uniteji 
States government in all its integrity is supposed to be 
seeing justice and seeking a search for truth. 
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MR. ROBSON: I would likt to say simply Amen, 
and I would like to point out that in addition to the fact 
that the market price was much higher than what the selling 
price was, as indicated on the confirmations, the government 
is aware of the fact that the brokerage firm th*t pur¬ 
chased the stock was able to sell the entire block over a 
period of a few weeks for substantially more than this 
price. I think the average price was between five and ten 
dollars a share. 

Some of the stock was sold within a matter of a 
couple of days after this at a substantially lower price. 

We have reason to know why the fund did this and we suspect 
the government does too. The fact of the matter is that 
with that fact being in the record, for the government to 
introduce this, leaving the impression somehow the stock fel 
apart and only $1 a share could be received for it, is a 
very unfair position for the government to take, when they 
have the same facts in their possession that we have. 

MR. BLOCK: Your Honor, I want to join in what 
was said by co-counsel. In addition, I would like to point 
out that all of these trades were made subsequent to the las 
date in the information, what was it, July 1st 

THE COURT: I think the information speaks of a 
period, so we are clear on it, from on or about July 19f>R 
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to on or about July 1970. 

MR. BLOCK: These trades were made as late as 

September, I see 

MR. FEFFER: That's the settlement date. 

MR. BLOCK: So this is August 26th 63D for icen 

titication involves a trade on August 26th. 63F. for identi¬ 
fication involves a trade on the same date. 63A for identi- 

fication, 7/27. 

MR. FEFFER: July 27th. 

MR. BLOCK: Same date on 63B for identification, 

. . r the dcit6 is July 28th, 1970. 

and with respect to 63C, tne 

I wanted to add one more thing, your Honor, and 
that is that 

THE COURT: I would like to add something in the 

meantime: 

It would appear to the Court, as I look through 
the confirmations, tha t the sales in duly and August were 

all at the same $1 a share. 

MR. BLOCK: There is another thing. Your Honor, 

and that is that the Court can take judicial notice that if 

a fund dumps 156,000 shares on the market all at one time, it 

is chaos, and I don't think it proves anything and I cannot 

see this as being in furtherance of any conspiracy. I think 

it is wholly inadmissible. This is a predicate for another 


southern dietr.ct count reporters. u.». counthouse 
POLEV SQUARE. NEW YORK, N Y. CO T «M0 




1207 

bmv Hosser-diroct 4226 

chart showing alleged losses sustained by the funds. 

THE COURT: There is such a charge in the infor¬ 
mation — 

MR. BLOCK: No, chart, your Honor, not charge. 

Your Honor, on all the grounds urged by co-counsel 
and myself, I ask all this evidence be excluded. 

MR. SEGAL: Your Honor, I want to add for the 
moment that the business of losses here doesn't really quite 
fit with any of the evidence that has come in. The fund 
people have testified to the fact that these were decisions 
that were made, they were reviewed and they were re-reviewed 
constantly. They chose to put themselves into a position 
where they drained out most of the market and kept most of 
the float as part of what was their usual procedure in some¬ 
thing that they wanted to do. They have not indicated and 
there has been no testimony that they indicated that they 
were misled or that they purchased as a result of anything 
but their own dedision and these are particularly sophis¬ 
ticated individuals. 

The decision to sell out at the time they sold 
out when there was in fact a market of $10 a share and 
when averaging out might make their losses much less, puts 
this case and puts this loss, as evidenced by the $1 a share 
sale, into a complexion which is completely opposite to what 
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14 


the actual facts were. The'’ could have sold these at a 
brief period of time, a little bit at a time, and they could 
have strung it r -t so that there would have been a gradual 

and orderly market made and kept. 

There is no indication by any of the evidence up 
to this point that we were responsible for either the purchases 
or the decisions that they made. They were wholly made by 
sophisticated people on their own and kept over a long period 
of time and, as they indicated, they wanted to keep them for 
a period of three years. Why they changed their minds and ac:ed 
as they did cannot be laid at our doorstep, nor can an act 

by fiat be attributed to these defendants. 

MR. FEFFER: Something that strikes me is this: 

We get a speech or statement by Mr. Segal accusing 
thegovernment of misconduct and then he represents on the 
basis of this record that there was re-review by the funds 
in the purchase of Richard Packing, he represents that he 
can’t understand why Mr. Hurley purchased the stock, that had^ 
nothing to do with the defendants, nothing to do with Mr. 
Deutsch, Mr. Cohen. 

Well, your Honor, that is just hogwash. That is 
just a misrepresentation of what this record has spoken for. 
Forgetting that, Mr. Segal sits here and says there is a 
market of ten, and I presume he is referring to pink sheets -- 
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MR. SEGAL: I am referring to what the resale was 
to the company that bought the shares. 

MR. FEFFER: Does Mr. Segal have one document to 
show that on these particular dates these shares could have 
been sold for ten? Your Honor, I would like to see such 
oocuments. I think Mr. Block put it right where it belongs: 

These funds made a decision when they realized 
what theyvere holding, and I might add Richard Packing is 
no longer in business — they made a decision to get rid of 
the shares of stock and there is a shareholder who will appe< 
who is holding Richard Packing stock and the value is zero. 
For Mr. Segal to say they made a mistake is wrong. These 
funds purchased Richard Packing on the basis of representa¬ 
tions made to them, press releases, conferences with Deutsch 
and Cohen, and that they were buying a viable company and 
they believed it. If that was a crime, that was a crime, but 
Mr. Hurley testified, Mr. O'Meara testified that these people 
believed Mr. Deutsch and believed Mr. Cohen, that they were 
buying into a viable company — 

MR. ROBSON: I defy him to show us one statement, 
in this record L/ Mr. Hurley or anybody in the funds -- there 
is not one word of testimony that the purchases were made 
because of — 

MR. FEFFER: May I finish? 
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MR. RODSON 


: I can't stand to be here and listen 


to lies. 


MR. FEFFER: Mr. Hurley after going to Las 


Vegas in April of 1969, he comes back and calls Mr. Deutsch | 
and tells Mr. neutsch"I have spoken to Mr. Cohen. I like Mr. 
Cohen, I like his products, what he has, and I am buying 

because of that," and that is in the record. 

MR. ROBSON: Is that a misrepresentation, that he 

likes Mr. Cohen and thinks he is an intelligent man and has 
a good idea. What you're saying is an outright lie. Nobody 

bought on the basis of representations. 

MR. FEFFER: What he is saying Mr. Cohen and Mr. 

Deutsch had nothing to do vLth the purchasing of Richard 
Packing Stock. I am saying there is obundent evidence on 

that point. 

The point is that Mr. Segal made a representation 
that the market price was ten. Mr. Segal has made an accusa¬ 
tion against the government and I would like him to show that 
on these dates these funds could have sold for 10. The 
funds makes a decision they were holding stock of a company 
that was worthless and war. going under. We have, your honor 
the confirmations that exist here. This is what we showed 


them -- 


MR. ROBSON 


SON: You have records showing the sales 
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by this brokerage firm. 

MR. S2GAL: Do you deny you have sales records 
of Doyle, O’Connor? 

MR. FEFFER: Well, that is not the point, your 
Honor The funds obviously made a decision, no matter what 
it is based on, to get rid of Richard Packing stock, and they 
did it, and Richard Packing Company today is worth zero, it 
is a non-entity. 

-f in hindsight, your Honor, they could go out 
and could have sold 15,000 shares here, 5,000 there, 

10,000 there, 10,000 here, that can be argued by defense 
counsel. Defense counsel can bring that up. They were holding 
a company they knew was going under. The market price 
went from the 50's to 4 or 5. 
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THE COURT: Let':; take this one step at a time. 
Number one, 1 am going to permit you to offer 
this evidence and, for better or for worse, the defense 
can come back and rebut it in whatever way they see fit. 
That's what we are talking about at this side-bar conference 
The next point is whether anyone requests any 
limiting instructions relative to sales which occurred 
in August of 1970. 

I am going to permit all of the confirmations 
and ledger sheets to go in, but if you want certain 
limiting instructions on this matter, I will hear you here 

at the side bar. 

MR. FEFFER: I would say the sales that took 
place in August, the Government relies on United States v. 
Franchesi, written by Judge Friendly, and under those 
circumstances no limiting instructions are required. 

TH COURT: I am aware of that case, hut it is 
not an act in furtherance of the conspiracy and I would 
like to hear if counsel want limiting instructions. 

I am not saying I will charge the way they indicate, becaus 
I will admit the documents in evidence. I will hear them 
and I may say something to the jury. 

Mr. Block? 

MR. BLOCK Maybe if counsel conferred, we could 
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join in something. I don't want to try to give you some¬ 
thing off the top of my head. I think it is important. 

If you give us a couple of minutes, or maybe let 
Mr. Feffer continue — you want to give the limiting 
instructions at the time it comes in, so give us a moment 
to talk it over, please. 

THE COURT: All right. 

Off the record. 

(Discussion off the record.) 

MR. BLOCK: If your Honor please, I think all 
counsel agree with me that the admission of these records 
are so uevestating to the defendants that no limitinq 
instructions will help and we, therefore, do not request 
any limiting instructions. 

THE COURT: Very well. The objections of all 
three counsel have been noted on the record. 

They are overruled. I will take this material 
subject to connection as to all three of the defendants. 

MR. SEGAL: Your Honor, the "subject to connection" 
is a bit confusinq to me at this point, since this material 
is coming out after the period of t h e conspiracy. I am not 
sure — 

THE COURT: If you would like me not to make a 
statement -- you see, if you follow Franchesi, it woul^ 


SOUTHERN OiSTRICT count reporters, u.s. COURTHOUSE 
fOLEV SQUARE, NEW YORK. N.V CO T-4SS0 





) 


jl 

1 

1 

1 *'; a 

jL^A"± 4234 

l 

4 rmmch Hosser 

2 

our case after your Honor has made the decision to receive 

3 

evidence subject to connection -- 

4 

I 

T1IE1 COURT: In view of the comments, I think you 

5 1 

have preserved your objections in the record and I have 

6 

overruled those and I will admit these exhibits. 

1 

7 

MR. ROBSON: Your Honor, so that I can attempt 

I 8 j 

to structure a request to charge with respect to this 

9 

information, can you advise us for the record of the purpose 

10 | 

for which it is being admitted? It is apparently not 

11 I 

being admitted as evidence of the conspiracy since it is 

12 

not alleged to be part of the conspiracy or in furtherance 

13 

of the conspiracy. I am not sure what the purpose of the 

14 

| submission is and I know the indictment says they lost 

15 

j money, but that doesn't make anything admissible, and there 

16 

has to be a theory. 

17 

I am puzzled as to what the theory is. 

1 

18 

I , 

THE! COURT: Let me tell you the way I see the 

19 

evidence: 

20 

The information charges basically a manipulation, 

21 

an inflation of the price, accompanied by purchases by 

22 

the Funds . 

23 

The stock thereafter declined and the Funds sold 

24 

and a loss resulted. The Government's theory, as I under¬ 

25 

stand it, is that the loss resulted from the initial 
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Q 

The records do not indicate in any way that 

3 

1 

Naddeo had any knowledge that Allessandrini was going to 

4 

resell these shares to Jaffee; is that correct? 

5 

A 

That's correct. 

6 

Q 

By the same token, there is nothing in any of 

7 

the records to indicate that Jaffee, when it purchased 

8 

from Allessandrini, had any knowledge that those shares 

9 

1 

had been 

1 

acquired from Naddeo; is that not correct? 

10 

A 

That's correct. 

11 

Q 

On various dates prior to those sales to 

12 

Allessandrini, there is an indication that numerous brokers 

13 

purchased from Naddeo; is that correct? 

14 

A 

Yes . 

15 

Q 

Did you check at any time to ascertain to whom 

16 

those brokers resold that stock, if they did, and for 

17 

what prices? 

18 

A 

Only one of them. 

19 

Q 

Which one is that? 

20 

A 

The sales by Naddeo to Loeb, Rhoades for the 

21 

account 

of Jaffee. 

22 

Q 

Other than the sales to Loeb, Rhoades for the 

23 

account 

of Jaffee? 

24 

A 

No. 

25 

Q 

You did not? 
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2 

A 

No. 

3 1 

0 

So you do not know whether their sales were 

II 

1 1 

4 i 

at higher 

prices, lower prices, than the sales to 

5 l 

Allessandrini or what relationships they bear; is that 

6 1 

correct? 


1 

7 j 

A 

Thar's correct. 

8 ! 

Q 

On these charts, you have set up the purchases 

9 

by date and the sales by date, and they are sort of opposite 

10 

each other; is that correct? 

11 

A 

l 

Excuse me. 

| 

12 


Which chart are you referring to? 

13 

Q 

I am on 86 for the moment. That is the one we 

14 

| have been talking about. 

15 

A 

Could you repeat the question? 

16 

Q 

On those charts you have set up sales and pur- 

17 

j: chases by dates; is that correct? 

18 

A 

Yes. 

19 

j Q 

And you have alongside of each other purchases 

20 

made on 

a particular date and sales made on a particular 

21 

date? 


22 

A 

That's correct. 

23 

Q 

For example, you were asked, I think, about June 2 

24 

1969, and you indicate that there were certain purchases 

25 

J on June 

2, 1969, and certain sales on June 2, 1969; is 
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that correct? 

A Yes. 

Q This chart does not indicate, does it, however, 
that the shares which were purchased on June 2, 1969 are 
the same shares which were sold on June 2, 1969; does it? 

A No, the chart doesn't indicate that. 

Q In fact, is it not true that on many occasions 
Naddeo was short stock when it made sales and then 
acquired that stock subsequently to cover its short 
position? 

! 

A On occasions Naddeo was short. I don't know how 
many occasions. 

Q With respect to Exhibit 83, is it not also true 
that the purchase dates and the sales dates do not mean 
that the same stock was sold on a particular date as the 
stock which was purchased on that particular date? 

A That's correct. It could be short sale gain. 

Q And, in fact, if there was a short position of 

any substance, that short position would have to be covered 
by subsequent buying; is that not correct? 

A That's correct. 

Q And when a broker like New Dimension sold stock 
short, it would be taking a risk, would it not, of being 
able to buy that stock subsequently at a lower price than 
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it sold it? 

A If they sold short. 

Q If they sold short? 

A Yes, if they sold short. 

Q As a matter of fact, if they sold short, it would 
be desirable, would it not, for the stock thereafter not 
to rise in price until they had covered that short? Is 
that not correct, from an economic point of view? 

A Generally, yes. 

Q You mean there would be occasions when they'd 

want it to rise so they would have to pay more than they 
sold it for? 

A No — 

Q You didn't mean generally; you meant always? 

A I meant generally. 

Q On the dates when you have indicated sales 
by New Dimension to Loeb, Rhoades for the account of 
Jaffee, do you have any knowledge on any of those dates 
what prices were being charged by other brokers to either 
Jaffee or anybody else for those shares, for shares of 
Richard Packing? 

A Yes, if there are sales on Government's 
Exhibit 86 on the same day with other brokers, then I'd 
know of other sales. 
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If there were sales by Naddeo on the same date. 


you would know of that? 


Yes. 


Q Other than the sales by Naddeo, do you have 
knowledge of what sales were made by other brokers who 
were trading that stock and at what prices? 

A Well, by Allessandrini, which is on the end of 
Government's Exhibit 86, I have knowledge of sales by 
Allessandrini. 

Q Right — 

A So we have Naddeo, New Dimension and Allessandrinil 

0 Allessandrini only on those dates when it sold 
to Loeb, Rhoades for the account of Jaffee stock which it 
had purchased from Naddeo; is that correct? 

A In respect to Allessandrini, that's correct. 

Q You do not knew what Allessandrini sold its 
stock at ~*\ any other date, do you? 

A There are some exhibits which are in evidence. 
Allessandrini firm trading accounts, which would show 
other dates of sales. 

0 You have not prepared a chart of that, have you? 

A No, not in addition to what shows on Page 11 
and 12. 

Q Do you know how many other brokers were making 
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MR. SCHATTEN: 'i'he government calls Frank Austin. 


AUSTIN, 


called as a witness on 


behalf of the government, being first duly sworn, testified 


as follows: 


side bar? 


MR. BLOCK: Your Honor, may we approach the 


THE COURT: Step up. 


M- J "o side bar. ) 


10 

u i 

12 it 

13 

14 

15 

16 
17 


18 

19 

20 
21 

22 || 

23 

24 

25 I 



MR. BLOCK: If your HOnor please, I was just 
handed 3579 which I have had a chance to read, and 3580, 
which I haven't had a chance to read, and I assume that 
the contents of this is what the government is going to 
attempt to prove, and I object to it most strenuously on the 
part of my client, Mr. Cohen, as being extremely prejudicial 
to him, and if your Honor is disposed to admit the testimony 
I would ask for a severence at this time. 

MR. SCHATTEN: Your Honor, if I may respond -- 

MR. BLOCK: Let the judge read it. 

(1’ause.) 

MR. SCHATTEN: There's been testimony to the effect 
that Mr. Cohen's firm, Richard Packing, put $200,000 into 
New Dimension. This witness will elicit the nature of the 
work this man did on the townhouse. East 38th Street, and one 
of the issues in this case will be the nature of the 
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testify with respect to everything that went on in the 
California office, about the townhouse improvements, about 
Mr. Deutsch and Mr. Duboff. 

THE COURT: Anybody else want to say anything? 

MR. BLOCK: I'd just like to say that beating 
this dead horse about Richard Packing Company opening a 
trading account with New Dimension, getting its money back, 
and on the strength of that, does that open the door to 
allow this extremely prejudicial evidence in against Cohen? 
That's my point, your Honor. I say that it does not. 

THE COURT: If Mr. Cohen is in fact found to have 
been involved in a conspiracy with Mr. deutsch and Mr. Duboff 
and a portion of that conspiracy would be the establishing 
and the continuation of business of New Dimension Securities 

MR. BOCLK: There is no evidence of that. 

THE COURT: I think there is enough for the jury 
to draw inferences. Let me suggest this: 

You have made your objection. I assume that 
counsel for the defendants join in the objection. The objecf 
tion is overruled. 

MR. SEGAL: Your Honor, I want to place on the 
record something that I have not — I have not spoken yet. 

The government sterns to misinterpret what its function is in 
putting a witness on the stand. They always indicate that 
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and liked my work, my colors and my feeling 


sation? 


MR. SEGAL: Your Honor, can we just have conver 
THE COURT: Yes. Apparently Mr. Deutsch was 


13 


talking about interior decorating? 

THE WITNESS: Yes, to do his offices. 

THE COURT: He asked you that? 
the WITNESS: Yes, sir. 

THE COURT: Tell us what he said to you. 

i 

THE WITNESS: I will. 

So he signed a lease and took a space, and I then j 

proceeded to the interior design — 

MR. SEGAL: I object, your Honor. 

THE COURT: Yes, let's go back. The jury will 
disregard the last of it. I want you to the best of your 
recollection tell us what was said at that second meeting 
where Mr. Deutsch was present. Just tell us what was said. 

THE WITNESS: Okay. Mr. Deutsch was staying 
several times apparently in Los Angeles and said he wanted 
office space to work out of rather than work out of his 
hotel, so he looked at the office and asked me to do the 

interior design. 

MR. SEGAL: Your Honor — 

the COURT: AH right. Let’s disregard everything 
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1 

2 

except that 

Mr. Deutsch asked the witness to do some interior 


3 

decorating. 


* 

4 

Q 

Did you have occasion to do work for Mr. Duetsch 


5 

in Los Angeles? 

*• 


6 

A 

Yes. 


7 

Q 

si 

Where was that work done? 


8 

A 

In Century City. 


9 

Q 

What was the work that you did? 


10 


MR. ROBSON: Can we find out when, if your 


11 

Honor please? 


12 

Q 

Whe n was the work done? 


13 

A 

The work began in the fall of 1969, the 


14 

construction, it was bare space and it had to have lighting 


15 

and decorating and the complete — it's like space without 


16 

walls, they had to construct it. It was a new building. 


17 

Q 

What was the work that you did? 


18 

A 

Well, I did Mr. Deutsch's office, a small con- 


19 

ference room and a small receptionist-secretarial area. 


20 

Q 

How much did the work cost? 


21 

A 

Approximately 100 to 120 thousand dollars. 


22 

Q 

Whose offices were they? 

CZ 

23 

A 

Dimension Management, Mr. Deutsch's office. 


24 

Q 

Did you have occasion to do — 


25 


MR. SEGAL: Your Honor, I ask — 
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ment. 


Austin-direct 


MR. SCHATTEN: I was in the middle of a question. 


MR. SEGAL: Your question interrupted my state- 


THS COURT: Please, you know you're not supposed 
to direct yourself to counsel, Mr. Segal. If you have an 
objection, make it. 

MR. SEGAL: I would ask that that last statanrsnt 

be stricken, your Honor. 

THE COURT: He said "Whose office was it?" 

MR. SEGAL: Yes. 

THE COURT: Is that what you want to strike? 

MR. SEGAL: Yes, your Honor. 

THE COURT: We'll strike that and let you go back 
and tell us what he saw, what he heard. 


which -- 


Did you have a conversation with Mr. Deutsch in 


THE COURT: The jury will disregard that matter 


of whose office it was 


offices — 


_ in which there was discussion as to whose 


MR. SEGAL: Objection. 


—whose offices 


MR. SEGAL: Objection, 
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Austin-direct 
MR. SCHATTEN: Can I finish the question? 


THE COURT: Don't lead him. 

Q Did you have a discussion with respect to the 
question of — 

MR. SEGAL: Objection. 

THE COURT: Overruled. 

Q — whose offices — 

MR• SEGAL: Your Honor, why don't we write it out, 

your Honor? 

THE COURT: Let's not engage in that, Mr. Segal. 

Q Did there come a time when you had a discussion 
with Mr. Deutsch with respect to the offices on which you 
worked? 

A Yes. 

Q When did that conversation take place? 

A Well, we discussed the total part of it, and the 

rest of it was when I was first engaged and made a business 

deal with Mr. Deutsch, Dimension Management, and proceeded 
with the work and completed the job. 

MR. SEGAL: Your Honor, I ask that that be 
s ^ r ^ c ^ en * question was, "When was that conversation?". 

THE WITNESS: i _,ave part of it, your Honor, and 

I am— 

MR. SEGAL: Your Honor, I ask that the witness be 
admonished not to — 
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2 l! 


THE COURT: Let’s not get into that. The last 

3 ! 

part of the answer is stricken. Go back, start over, and do 

4 ' 

it right. 


5 i! 

Q 

Did there come a time when you had a conversation 

f * 

1 

with Mr. Deutsch as to whose offices you were doing_the work 

ii 

7 

1 1 

on in Los 

Angeles? 

| 

R | 


THE COURT: Overruled. 

| 

9 ! 

A 

Yes. 

1 

10 i 

Q 

When did that conversation take place? 

11 

A 

That took place when Mr. Deutsch engaged me in 

12 

1969, about October. 

1 

W Q 

What did Mr. Deutsch say to you and what did you 

14 

| „ 1 

say to Mr. Deutsch? 

15 


Mr. Deutsch told me that he was taking offices 

16 

because he needed the space because he was going to be doing 

1 1 

17 

work out 

of Los Angeles under Dimension Management and that 

18 

ij • I was to 

build and decorate like I would a normal client. 

19 

Q 

Did there come a time when you completed your 

20 

work at 

the offices in Los Angeles? 

21 

A 

Yes, I did. 

22 


Did you have occasion to do any additional work 

23 

for Mr. 

Deutsch? 

24 

A 

Yes, I did. 

25 

Q 

Where was that? 
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In New York City. 

Where in New York City? 

At 124 East 38th Street. 

What was the nature of the work? 

THE COURT: Let's go back one step. When? 
you do it? 

THE WITNESS: Well — your Honor, when did I have 
to meet in the beginning? 

THE COURT: Well, did you have a conversation 
Deutsch about doing work in New York City? 

THE WITNESS: Yes. 

THE C^URT: When? 

THE WITNESS: Well, no, the first happened in 
Los Angeles. Mr. Deutsch and Mr. Duboff and Ryback were 
there and Mr. Diamond, and work was completed in Los 
Angeles — 

Q Let me stop you. Who was Mr. Diamond? 

A My business partner. 

Q What was the name of the offices out in Los 
Angeles that you did work on? 

A Dimension Management. 

Q Where did this conversation take place, the one 
you're talking about in Los Angeles? 

A It took place in the new completed offices. 
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2 

q Who is Mr. Diamond? 

3 

A My business partner. 

i 

4 

q Would you tell the Court and jury what y, u said. 

5 

what Mr. Deutsch said and what Mr. Duboff said at this time? 

6 

MR. ROBSON: When was that, your Honor? 

7 

q YJhen the conversation took place. 

8 

A I'd say approximately — I'd have to check -- but 

9 

I'd say January, December, 1970 1969 

10 

The COURT: December, '69 or January of 70? 

11 

THE WITNESS: Yes, that would be about right. 

12 

When they were completed, and I guess through billing dates 

13 

I could find that out. In other words, when I installed the 

14 

job and accessorized the job, everybody took a look to see 

15 

how I completed it. 

16 

THE COURT: You had a conversation in Los Angeles 

17 

| with Mr. Deutsch and Mr. Duboff and Mr. Diamond, your 

18 

partner, was present? 

19 

THE WITNESS: And Mr. Ryback and maybe somebody 

20 

else, I don't know. 

21 

THE COURT: Will you tell us what was said at 

22 

1 tha t time? This is offered subject to connection as to 

23 

Mr. Cohen. 

24 

THE WITNESS: I will try. They told us they were 

?•> 

going to take these townhouse offices and I was goinq to be 
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decorating in New York City for them, and that Mr. Duboff 
didn't care too much the way I decorated it and Mr. Deutsch 
liked the way I decorated it, and so then — we had a dis¬ 
cussion, anyway, I came to New York City — 

THE COURT: Let's stop right there. Did you tell 
us now about all the conversations that you had in Los 
■Angeles where you were told about this townhouse office 
in New York? 

THE WITNESS: Yes. 

THE COURT: You may ask your next question, Mr. 

Schatten. 

Q Did there come a time when you visited the town- 
house on East 38th Street? 

A Yes, there did, 

Q When was that? 

A That would be about February, 1970. 

Q Who was present at that time? 

A My self, my partner, Mr. Diamond, Mr. Ryback, 

Mr. Deutsch, Mr. Duboff and I think that would be the 
principal people. 

Q Did you have a conversation at that time? 

A Yes, I did. 

0 Please tell the Court and jury what you said, whai: 
Mr. Deutsch said and what Mr. Duboff said. 
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THE COURT: Thi;. is subject to connection as to 

Mr. Cohen. 

A The townhouse was a Stanford White townhouse 

a very famous architect, s<» it was of classical architectuie. 
So we discussed renovation of the house and what we were 
going to do with it. It was a home and it was being made 
into offices, an apartment and such. We discussed how we 


were going to do it and what should be done, at that first 

! 

19 I time. 

11 q Did you have any other conversation at that time? 

12 A Yes, we continued, the next day. Mr. Duboff's 

11 

13 taste was much more conservative and traditionally-minded 

14 than Mr. Deutsch's. It's like putting two people together 

! 

15 ^ when you're working for them. I had to relate to Mr. 

16 ! Duboff's taste and Mr. Deutsch's taste and try to compromise 

I 

17 in a traditional townhouse. 

18 MR. SEGAL: Your Honor, I would ask that that 

19 interesting dissertation be stricken. 

20 i THE COU^T: It's not responsive and I will strik 

|i 

|| 

21 ji it. Try to listen to the questions because we have certain 

22 | rules of evidence here. Try to answer the question as asked 

23 j no more or no less. 

24 THE WITNESS: I'll try, but it's herd. 

! 

25 j Q You told us about the first conversation when 

| 
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1 2 

you were at the townhouse. 

1 

3 

A Yes. 


» 

1 

Q Did you have additional conversation with Mr. 


5 

1 

Deutsch and Mr. Duboff on the subject of the decoration of 

1 

6 

the townhouse? 


7 

A Yes, I did. 


8 

Q Please tell the Court and jury what you said to 


9 

Mr. Deutsch and what they said to you and when and where it 

I 

10 

took place. 

1 

11 

A It took place in the townhouse after what I said 


12 

| 

before — 

1 ! 

13 

MR. ROBSON: Can we find out when? 


14 

A Yes, that would still be February. That Mr. 


15 

Duboff would like me to go see the offices that he was presen 

tli 

16 

working at the Mr. Jaffee & Company, I know that, and that 


17 

it was done traditionally with paintings and horse drawings. 


18 

and done in English taste. And Mr. -- I'm trying to shorten 


19 

it, it's hard — 


20 

THE COURT: Don't shorten it. Just tell us the 


21 

way it happened. 


22 

THE WITNESS: Mr. Deutsch likes much more modern 


fc' 00 

23 

and contemporary taste. So against we are back to an argu¬ 


24 

ment. They asked me at this time if I would come up there 


25 

and see it. But not to mention that I did work for them on 
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. . _ am a decorator because they 

Dimension Management or that 

are in business some place. So I went ther 

q Where did you 9° ? 

A i went to Mr. Jaffee & company. 

Q nid there come a time when you reached agreement 

vith Hr . oeutech and Mr. Duboff on the wort to be done on 

the townhou.se? 

A Yes. 

MR. SEGAL: your Honor, I am going to object 
to that as loading. 

THE COURT: The answer is in. Don t lead 

this point on, please. 

.V, that you did on the townhouse? 

Q What was the work that you 

A ! did the complete interior decoration, re- 


16 1 

modeling 


| 

17 

MR. SEGAL: Vour Honor, may the witness be 


18 

asked to stop hia dissertation when I stand u P? I am 


19 

going to object to this until we get a time. 


20 

the court: Let me explain something to you, 


21 

Mr . Austin, we operate here under rules of evidence. 


22 

you are ashed a guestion to which you are expected to 


23 

respond. As X said before, don't answer any more or less. 


21 

When one of the attorneys stands, that indicate, he is 


•25 

w 4 . 4 ™ You Should hold your answer 

about to make an objection, you snou 
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at that point, let him make his objection, I will indicate 
to you whether you can answer it or not, and we will get 


along fine. 


THE WITNESS: Thank you. Can I get a glass of 


water? 


THE COURT: Yes. As a matter of fact, we will 
all get something at this point. Lunch. It's 12:30. I made 
a promise to the jury and I am going to keep it. 

Ladies and gentlemen, we will take a lunch break 
of an hour and ten minutes. The jury is dierected as 
always not to discuss the case among themselves nor to remain 
within the presence of any person who may be discussing the 
case, and of course to continue to keep an open mind on all 
facets of the case. The jury is excused and is directed to 
return at 1:40 p.m. 

Counsel are also excused. The witness may stand 


down. 


(Luncheon recess taken.) 
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1 >' 
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4 | 

5 I 

6 jl 

7 jl 

8 1 

9 j 1 

,0 | 

11 ! 

12 
13 


14 


15 

lfi 

17 

18 

19 

20 
21 
22 

23 

24 

25 


elv 

AFTERNOO N_ SESSI ON 

1:50 pm 

(In open court - jury present.) 

THE COURT: Good afternoon, ladies and gentlemen. 

I hope you enjoyed your luncheon hour. *>u are going to 
resume now with the continued direct examination of Mr. 

Austin, and as I said this morning, I have hopes that this 
day will see the close of the government's case. 

You may proceed, Mr. Schatten. 

DIRECT EXAMINATION CONTINUED 
BY MR. SCHATTEN: 

q Mr. Austin, I believe that before the luncheon 

recess we were talking about a meeting at the townhouse 
in February of 1970. Who was present at that time? 

A Mr. Dfutsch, Mr. Duboff, myself, Mr. Ryback, 

and I think that is the main principals. 

q Can you speak up a little louder? 

A All right. 

q Did you have a conversation with Mr. Deutsch 

and Mr. Duboff at that time? 

A Yes, I did. 

Q Would you Please tell the Court and jury what you 

said in that conversation and what Mr. Deutsch and Mr. Duboff 
said in that conversation? 
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A Well, that conversation, I guess Mr. Deutsch 
and Mr. Duboff together, we discussed the — 

MR. SEGAL: Your Honor, I an going to object to 


any "I guess." 

THE COURT: Yes. Don't guess. Tell us what 

you recall. 


THE WITNESS: Okay. 

A I recall the following: 

That I was going to go over to Jaffee & Company 
to see the offices of Mr. Jaffee, his personal office, to 
see the interior design work there and to see how the tra¬ 
ditional way it was decorated. Mr. Deutsch and Mr. Duboff 
at this time told me not to mention when I go over there, tha 
I had done previous work for Dimension Management and New 
Dimension Securities and that I was a decorator and going to 
be decorating this new townhouse. Just to go and 
take a look. 


It 


0 Did you have occasion to do work on the townhouse? 
A Yes, I did. 

t 

0 What was the work that you did? 

A Well, I did the furnishings, the decorating and 
supervised iwith the construction and remodeling. 

MR. SEGAL: Can we have a time on that? 

THE COURT: Yes, when did you begin work on the 
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2 

townhouse? 

3 


THE WITNESS: Just about the end of February, I 

4 

would say 

, would be about correct. 

5 i 

Q 

February of 1970? 

6 !' 

I 

A 

1970. 

i 

7 il 

Q 

What was the total cost of the work that you did j 

8 1 

on the townhouse? 

1 

9 j 

A 

Approximately 300 to 350 thousand dollars. 

10 

Q 

Do you know if there was a child's bedroom 

n 

in the townhouse? 

12 

A 

There was no child's bedroc . in the townhouse. 

13 

Q 

Do you know a Mr. Ralph Yandoli? 

14 

A 

Yes, I do. 

15 

Q 

How do you know him? 

16 

A 

Well, when we were doing the construction, Mr. 

17 

Deutsch 

engaged him to be the contractor to do the remodeling 

18 

work and 

the plumbing and putting in that, you know, the 

19 

i 

construction work; contractor. 

20 

! o 

Do you know what work Mr. Yandoli did or\ the town 

21 

house? 


22 

A 

Yes, I do. 

23 


MR. SEGAL: Objection, your Honor. 

24 


THE COURT: The answer is no. Don't lead the 

25 

witness 

from this point on. 
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II 

2 

Q What was the work that Mr. Yandoli did? 

3 

A He did the following thing: 

4 

He removed partitions and walls, put in new 

5 

partitions, put in the swimming pool, fixed the elevator. 

6 

put in lighting, worked under the architect's and my super¬ 

7 

vision. 

8 

Q I want to show you what has been marked Government 1 

9 

Exhibit 77 for identification and I ask you, can ysu identify 

10 

that? 

11 

A Yes, I can. 

12 

Q What is it? 

13 

A It is a proposal from F. P. Austin Company 

14 

regarding the purchases of furnishings and accessories tor th'- 

15 

townhouse. 

16 

MR. SCHATTEN: The government offers this 

17 

document at this time, your Honor. 

18 

MR. ROBSON: Your Honor, in addition to the objec¬ 

19 

tion on the ground of relevancy and materiality, I also call 

20 

your Honor's attention to the fact that it appears to be on 

21 

jts face both an incomplete and unexecuted document. 

22 

MR. SEGAL: Your Honor, I join in the objection. 

23 

MR. BLOCK: I join in the objection, your Honor. 

24 

THE COURT: Sustained. 

25 

MR. SCHATTEN: Your Honor, may I renew my position 
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THE COURT: Your apology in accepted. I have 

ruled, gentlemen. 

(End of side bar.) 

BY MR. SCHATTEN: 

q I show you what is now Government's Exhibit 77, 




21 

22 

23 

24 


7 1 

in evidence. I ask you, did there come a time when 

you 

had 

8 i| 

a conversation with Mr. Deutsch and Mr. Duboff with 

respect 

9 j| 

to that 

document? 


i 

10 ; 

A 

Yes. 



11 1 


(Government's Exhibit 77, received in 



12 ' 

evidence.) 



13 

Q 

When was that? 



14 

,| A 

Well, that would be about the first part 

of 

June. J 

15 

Q 

Where did the conversation take place? 



16 

A 

It took place here in New York. 



17 

1 0 

Where? 



18 

A 

•^t tfye townhouse at 124 East 38th Street 

• 


19 

Q 

Who was present at that time? 



20 

A 

That meeting, Mr. Ryback, Mr. Deutsch, Mr. 

Duboff, 


Frank Austin — myself, and Mr. Diamond. 

C, Would you tell the Court and jury what Mr. Deutsch 

and Mr. Duboff said to you and what you said to them at that 
time? 

THE COURT: This will be subject to connection as 
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to Mr. Cohen. 


You may proceed. 

MR. ROBSON: Could I see that document again? 

I am confused about something. I can recall the document 
being date June 27th — 


correct. 


THE WITNESS: This is dated June 26th, sir, you'r* 


MR. ROBSON: I thought the question was did he 


have a conversation with that document. 

THE WITNESS: Yes. 

THE COURT: He apparently did, and he did indi¬ 
cate to the Court that it was early June. I had noted that. 


All right. 


You had a conversation in early June with Mr. 


Duetsch, Mr. Duboff and certain other people whom you have 


named. 


THE WITNESS: The conversation was that this 


piece of paper was made out to Deutsch and Duboff, which 

i 

was the billing address that I had at 124 East 38th Street. 

So that was in early June. At that time Mr. Deutsch, Mr. Du bcff, 
Ryback, all three, asked me to cha: „ •. the billing and to 
redo billings and proposals to Dimension Management. So I 
went back and this one is dated June 26th, and this was 


changed then To Dimension Management. And there was previout 
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f r om Deutsch and Duboff to Dimension Management and they ash, 
me to retype them. 

q Di d there come a time when yon had another conver 

sation with Mr. Deutsch and Mr. Duboff with respect to 


billing? 


Yes. 


q when did that conversation take place? 

A That would be about in July of 

Q Where did it take place? 

h Again, at the townhouse. 

Q Who was present at that time? 

A Mr. Deutsch and Mr. flyback and myselt and Mr. 

Diamond and Mr. - X <!<* them all - 

q please tell the Court and jury what you said at 

, what Mr Deutsch and Mr. Duboff said at that 
that time and what Mr. u«uv. 


time. 

A At that time it was dealing with these proposals. 

T then was billing them to Dimension Management but at the 
same time I had other pieces of paper that would say. in¬ 
stead of entry hall, it would say. Mr. Duboff. office or 
Hr oeutsch.. Office and they got very emphatic and told 
me ro remove their names from all of these pieces of paper 

and redo them again. 
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Q Mr. Austin, with respect to the last conversation, 
you testified about, you referred to certain pieces of paper. 
What pieces of paper? What were you talking about, in this 
conversation? 

A Well, work sheets, proposals, and purchase orders 

and invoices. 

Q I want to show you whas has been marked as 

Government's Exhibits 78A through 78D, for identification. 

Can you identify these documents? 

A Yes, I can. 

Q What are they? 

A Well, they are a combination of documents. They 

are work sheets with myhandwriting on them, and there are 
proposals with my handwriting on them. There is proposals 
that say Deutsch and Duboff, there are proposals that say 
Dimension Management, and then there are some that are redone 
that said New Dimension Securities. Then there is a proposal 
that — well, they are totally different. I mean, they are 
all from the beginning to end, when it said "special lounge- 
Mr. Duboff's office, " this was retyped, Deutsch and Duboff, 
Mr. Deutsch's office — I mean, there is just a series of 
these. 

THE COURT: Describe them. You said they consist 
of proposals and work sheets? 

SOUTHERN DISTRICT COURT REPORTERS. U S. COURTHOUSE 
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in the event that motion to strike is denied 

at that time, the Government may either read or show them 

to the witness. That is .he ruling of the Court. 

MP. BLOCK: If your Honor please, I wanted to 

say something. What I wanted to do at this time, in 

co io to renew the motion for severance 
all seriousness, is to renew 

which I previously made. 

Your Honor recognizes, in the language you 

used, about the powerful effect of these papers, with 
which Cohen had absolutely nothing to do. It is so 
unfair and prejudicial merely because Cohen relied on 
these men as financial advisors, to saddle him with 
this, if it is to be believed, and it looks pretty convin- 
cing to me on its face, with a couple of scoundrels 
who were involved in this kind of business, I think it's 

, _this is the Government's 

so unfair and prejudicial - this is 

contention -- 

THE COURT: You have made your motion for a 

severance. The motion is denied. 

I will give certain instructions to the jury 

I relative to this particular matter. 
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Q When was the first time that you learned that 
Mr. Ryback was the principal? 

THE COURT: He said about a year and a half ago, 
is that right? 

THE WITNESS: Yes, sir. 

THE COURT: You didn't know it before? 

THE WITNESS: No, sir. 

Q Can you locate that for us in point of time? 

A Yes. It was here in New York City when I had 

to change the billings again to New Dimension Securities, 
when I was asked to, to destroy all my records and to change 
everything in my folders, to meet Mr. Ryback and to do all 
this,a nd it hapoened in New York City. And at this time I 
know specifically because Mr. Deutsch gave me a whole bunch 
of checks for $25,000‘made out by his name and he told me 
that he couldn't sign them anymore but he would pay me, but 
he had to get Mr. V, jack's signature because he was the one 
who should sign the checks. 

Q You were told that Mr. Ryback was the principal? 

A Not the principal. I didn’t say that. 

THE COURT: Just a moment please. Do counsel 
want to confer with each other? 

MR. ROBSON: I'd like to get one of the files 
and I asked Mr. Segal to hold it a second. 
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1 

) 

A 

In '67 and '68, through June, Investors 

Diversif iec 

3 

Services. 



4 |; 

0 

Is that referred to as IDS? 


5 

\ 

Yes. 


6 i 

Q 

What type of company was that? 


l 

7 1 

j 

A 

IDS is a very large investment advisory 

firm, 

1 

8 1 

managing 

mutual funds. 


9 ! 

Q 

What was your position at IDS at that time? 

i 

10 i 

A 

I was one of the fund managers. 


u i 

Q 

Are you familiar with a company called 

Richard 

i 

12 

Packing? 



13 

A 

Yes, I am. 


14 

Q 

Did you have occasion to buy any stock 

in Richard 

15 

I 

Packing'. 



16 

A 

Yes, I did. 


17 

Q 

How many shares? 


18 


MR. SEGAL: May we know when this was, 

your 

19 

Honor? 



20 


THE COURT: Yes. 


21 

1 

Q 

Approximately when did this harpen? 


22 

A 

As well as I remember, 1967, I bought 

2,000 

23 

shares of the stock at that time. 


24 

Q 

At what price? 


25 

A 

At a price unadjusted for subsequent stock splits, 
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at 7. 

Q Did you receive any additional shares thereafter 
through stock splits? 

A Yes. I received two 25 percent stock dividends 
and wound up owning 3,225 shares of Richard Packing 
common. 

Q Do you know Bernard Deutsch? 

A Yes. 

Q Do you see him in the courtroom? 

A Yes. 

0 Can you point him out, please? 

A Yes (indicating). 

MR. SEGAL: Conceded. 

Q I am going to direct your attention to late 1969. 
Did you have occasion to speak to Mr. Deutsch at 

that time? 

A I believe it was either late 1969 or early 1970, 
yes. I had a telephone conversation. 

Q During the course of that telephone conversation, 

what did you say to Mr. Deutsch and what did he say to 
you? 

MR. SEGAL: Your Honor, may we know who started 
the call, when it occurred? 

4 THE COURT: Yes. 
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2 | 
i 

Q Who placed the telephone call? 


3 

A I called Mr. Deutsch. 


4 

Q What did you tell him? 


3 l| 

MR.BLOCK: This is subject to connection? 


6 

► 

THE COURT: Subject to connection as to Mr. 


7 

Cohen. I will make it subject to connection as to Mr. 


8 

Duboff as well, at this point. 


9 

1 

Q What did you tell Mr. Detusch? 


10 

A I told Mr. Deutsch? 


11 

THE COURT: Just relate the conversation between 


12 

Mr. Deutsch and yourself. 


13 

A I called Mr. Deutsch and told him I would like 


14 

to sell my Richard Packing Company common stock. 

1 


15 

Q What did he say to you? 


16 

A Mr. Deutsch told me he thought I was making 


17 

j 

a big mistake by selling it. He said he knew where every 


18 

share of the stock was, how much stock I owned, and he 

! 

19 

said there was a fund group that were consistent buyers 

i 

20 

of the stock, in Denver, and that any time the stock 


21 

! 

dipped or he needed to place stock, he had a place for it 


22 

in Denver. And he said he thought I was making a big 


23 

mistake by selling it, and I asked the question, "Bernie, 


24 

I don't understand how the stock is staying up here with 

• 


25 

the market so weak." 
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2 


He said, "Jim, don't worry about it. That stock 



3 

is going 

to par." 


5 

4 

0 

What does "par" mean? 



5 

A 

Par means a hundred, in the parlance of Wall 


< 

6 

Street. 

He said not to worry about the stock; it was 



7 

going to 

be all right. 



8 

Q 

Did you attempt at any time thereafter to 



9 

cell Richard Packing stock? 1 


10 

A 

Yes. I put an order in, I believe, in late spring; j 


11 

1970. to 

sell it, but I put a limit on the order. 

I: 


12 

Q 

What does that mean? 



13 

A 

I put a price limit on it. I said I wanted to 



14 

get a price for the stock, so it didn't get sold. 


i 

15 

Q 

What was the price? 



16 

A 

24, as well as I remember. 


| 

17 

Q 

Were you successful in selling it at 24? 



18 

A 

No. 


j 

19 

Q 

i 

Did you attempt to sell your stock at any time 



20 

thereafter? 



21 

A 

In the summer of 1970, I called a broker that 


! 

22 

was listed in the pink sheets as a market maker of the 


c 

23 

stock — 




°4 


MR. SEGAL: May we have when in the summer it was, 



25 

your Honor? 


L_ 
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THE COURT: Yes. 

Q What is your ber.t recollection as to the approx 
imate month? 


9 


10 

11 


12 


13 


14 


15 


16 

17 


i 


f! 

; 

I 

! 


18 

19 

20 


21 ! 

22 ! 

23 | 

24 | 

25 


A I believe in July, 1970. 

Q What happened after you placed this call? 

A I called the broker. I don't recall the name 

of the broker -- 

I 

MR. SEGAL: Your Honor, I object to any conver¬ 
sation or transaction with a broker — 

THE COURT: Yes. ' 

I 

As a result of this telephone call to an unnamed | 
broker, did something happen? 

Q Were you able to sell your stock? 

A No, I was not. 

Q Do you know what the market price of Richard 
Packing was in the pink sheets in July of 1970 when you 
attempted to place the order? 

MR. SEGAL: Objection, your Honor. 

THE COURT: I think the pink sheets themselves 
would be the best evidence. 

Do you have it? 

MR. FEFFER: I don't have them, your Honor. 

Q Do you know, A your own knowledge, what the 
price was when you attempted to place the order? 
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A Around 7 or 8. 

0 were you able to sell your shares at that price? 

A No, I was not. 

Q Do you still have your Richard Packing stock 

today? 

A Yes. 

MR. SEGAL: Objection, your Honor. 

THE COURT: He says he does. I will suggest 

that the inquiry be terminated with that question, at least 
on that line. 

MR. FEFFER: No further questions, your Honor. 

THE COURT: We will now proceed to cross- 
examination. 

The record should reflect that in addition to 
any 3500 material furnished to counsel, the Court was 
handed up the other day — and I think you gentlemen 
observed it — an envelope which contained an SEC 
transcript, which, as I recall it now, went back to 
something like 1967 or 1968, and it involved an SEC 
investigation of another completely unrelated matter. 

I read the transcript. There was no reference i 
whatsoever in the transcript to Richard Packing company or 
*ny of the individuals here on trial, or as to any of the 
events as to which there has just been testimony on direct 
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0 Can you explain to us just briefly — this is 

i 

background — as to how you met him, in a personal or a 

4 ' business capacity? 

5 A In a business capacity. Mr. Deane was an 

6 institutional salesman for, I believe, Wood, Walker. 

7 j 0 When was it that you did first meet Mr. Deane? 

8 li A In the spring of 1968, I believe. 

Q By that time you were an investor in Richard 


10 1 

Packing 

stock? 

! 

11 1 

A 

• 

Yes. 

i 

12 

Q 

Did you have any discussions with Hugh Deane 

13 i 
h 

about Richard Packing? 

14 j 

A 

Yes. 

15 

0 

Did Mr. Deane inform you at all that he had 

16 

spoken to anyone in Financial Programs about the possibility 

^ I 

of investing in Richard Packing stock? 

18 

A 

No. 

19 

Q 

Did you ever have any conversation with Hugh 

20 

Deane about Richard Packing? 

21 

A 

Yes. 

22 

0 

A 

When was that? 

23 

I think it was in 1968, before I left IDS in 

24 

June of 

1968, and he knew that I owned some stock in the 

25 

company 

before I left IDS. 
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Q Was this in connection with your investment in 
Richard Packing rtock? 

A Yes. 

Q Did Mr. Deane advise you relative to the condition 
of the company or anything that was occurring with the 
company? 

A Yes. 

Q Can you tell us what he told you? 

A He was talking about some of the franchising 

programs they were getting into and how they planned to 
expand in the fast-food business. 

Q At that time did Mr. Deane give you any advice 

about purchasing or selling or holding onto your Richard 
Packing stock? 

A Yes. 

Q Can you tell us what that advice was? 

A Mr. Deane thought it was a very attractive 

holding and he advised holding it. 

Q Did he tell you why he thought it was attractive? 

A What I mentioned, the expansion in the fast-food 

service, the franchising program, and later on some 
of the operations they were getting into, tiie dune-buggy 
company and the marina equipment company. 

0 You tad subsequent conversations with him beyond 

SOUTHERN district court rerortcrs. u.s. courthouse 
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10 I 


17 ! 


that initial conversation in '68? 


Yes. 


Q Can you explain just what that span of conver¬ 
sation you would have with him covered? 

Let me make that more clear. 

MR. SEGAL: Strike that. 

Q Can you tell me how many conversations you had 
with Mr. Deane subsequent to the first one in ] 68? 

A I had several. 

Q We are talking about conversations relating to 
Richard Packing. 

A Well, Mr. Deane was a salesman that covered our 
account, both at IDS and Trans-America, so we had conver¬ 
sations about other stocks and Richard Packing. 

Q Conversations with regard to your personal 
investment in it, or with Mr. Deane attempting to 
interest you as a fund manager in investing? 

A Both. 

Q Did he continue to indicate to you encouraging 
statements or advice with regard to Richard Packing? 

A Yes. 

MR. SEGAL: I have no further questions, your 


Honor. 


THE COURT: Thank you, Mr. Segal. 


Mr. Robson. 
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1968 that Mr. Deane and Mr. Deutsch knew each ether, 

Mr. Deutsch knew a lot about Richard Packing. 


447 2 
and that 


MR. SEGAL: I am going to object co any conversa¬ 
tions which this witness had with Mr. Deane in 1968. 

THE COURT: Let me ask you this: 

I think your objection is properly taken. When 
did you learn that Mr. Deane knew Mr. Deutsch? When was that 
in 1968? 


THE WITNESS: In the spring of 1968, as well as 


I recall. 

THE COURT: Do you remember the month? 

THE WITNESS: April, May, I believe. 

Q In 1969 did you have occasion to speak with Mr. 
■*«=• Deane? 

A Yes. 

Q Approximately how many times? 

A Several times. I don't recall the exact number. 

0 During any of these conversations did you have 
conversations with Mr. Deane about Mr. Deutsch? 

A Yes. 

Q During the course of these conversations, if you 

can recall one in particular, tell the Court and jury what 
Mr. Deane said with respect to Mr. Deutsch. 

MR. SEGAL: Objection, your Honor. This is not a 


SOUTHERN oiitnict court reporters, u.s. courthouse 

TOl.fV tUARF NEW YORK.NY CO?.4M»0 














1 ll 


2 

I 

3 1 


3 


1234 

e i v 9 Lodbeter-redirect 4473 

part of the information. 

THE COURT: Spring of 1969? 

UR. FEFFER: During '69, your Honor, yes. 

MR. SEGAL: It cannot be construed as part of the 

information. 

THE COURT: The way I construe the information 
I am going to permit the question to be asked, just as long 
as it is quite clear that it is in the spring of 1969. 




10 

Did you have a conversation at that time with 

I 1 

11 i 

Mr. Deane in which Mr. Deutsch's name came up? 

12 

I 

THE WITNESS: Yes. 

1 

13 

q What did Mr. Deane say to you and what did you 

14 

say to Mr. Deane? 

15 

MR. SEGAL: I'm sorry, your Honor. Is the 

16 | 

government indicating that this :s in any way in furtherance 

17 

of — 

I 

18 

THE COURT: Let's find that out. In furtherance. 

.9 

Mr. Feffer? 

20 

i 

MR. FEFFER: Yes. 

» 

THE COURT: You represent that it is? 

22 

MR. FEFFER:. Yes. 

23 

MR. SEGAL: Then I would have to plead that it is 

| 

24 

either surprise or there is a diversion from what the indict' 

25 

ment or the information reads. 
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MR. FEFFER: Your Honor, there were a whole series 
of questions about Mr. Deane on cross examination. 

THE COURT: There were. The objection is over- 
ruled. The conversation will be admitted at this time sub- 
jec' to connection as to all three of the defendants. 

MR. ROBSON: Will your Honor note my objection, 

too. 

Q What did Mr. Deane say to you? 

A Well, he told iue about the expansion programs 

that Richard Packing had, not only in franchising but all 
the other things they were becoming involved in an-’ what a 

great job Mr. Cohen and Mr. Deutsch we*e doing with the 
company. 

Q I am going to direct your attention again to the 
conversation that you testified to on direct examination I 
believe in late '69 or early '70. What more did you under¬ 
stand from that? 

MR. SEGAL: Objection. 

THE COURT: Overruled. 

A What I understood was that the stock was — the 
Stock was pretty well under control by Mr. Deutsch's firm. 

I would be silly to sell the stock at that price. 

MR. FEFFER: No further questions. 

MR. SEGAL: Your Honor, I would ask at this point 
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2 1 that he was doing anything wrong, but it could be argued, 

3 let's say, by the Government -- and I am talking in that 

■! context and in no way trying to reflect on the arguments 

i 

5 co-counsel will make on that and I am not trying to bind 

i 

them in any way. 

7 i| And, of course, there was this completely 

8 separate conspiracy with respect to the activities in 

9 connection with the trading in the stock, you know, and 

10 I am referring now to the allegation in the information 

« 

11 that Naddeo was a co-conspirator, that Masseo was a 

12 co-conspirator, that Allessandrini was a co-conspirator, 

13 I and then we have the business with New Dimension and the 

ij 

14 j' whole deal involved with the town house that we heard so 

| 

15 | ! much about in the last couple of days. 


23 li 
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8 
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12 

13 | 
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14 |! 


15 


16 11 

17 li 

» i 1 

|| 

I' 

19 

20 : 

i 

I 

21 

It 

•» » 


unless you want tc state that tie Fund, by buying up 
the float,was manipulating. Tiaditionally, I guess, that 
could be called a manipulation, or, in the market, the 
classic way of manipilating the stock -- I guess the 
Rothschilds in the first instance were credited with 
having learned how to do that. 

THE COURT: Fortunately, the Rothschilds and 
others, including the father of our late President, 
operated before the Securities Act of 1933 and the 
Securities Exchange Act of 1934. So I think we are going 
to have to put the Rothschilds aside for the present 
discussion. 

MR. ROBSON: I recognize that is the classical 
way of manipulation if ^hat is what the Fund was trying 
to do, and I have my own suspicions about what they were 
trying to do, and why. The point is there is no evidence 
that this was done with any participation by Mr. Deutsch 
except his own firm was the recipient of the Fund's 
avarice; they got the brokerage commissions. 

THE COURT: Let me take one thing that disturbs 

me. 


23 

34 


I remember testimony by Mr. Hurley that in April 
or May of 1969, Mr. Deutsch suggested to him that on the 
buying of the shares by the Funds that, if the shares were 
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bought from Jafeee, the Funds would get the best price. 

Do you remember that? 

MR. ROBSON: Yes. 


24 

25 
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T " E C0URT: And —Uection of the subset 
P-of as it developed was that, as a matter of fact, there 

vas a built-in profit of which the Funds were unaware 
in connection with the transactions between, for example, 
Kelly, Andrews, or Naddeo, and ultimately Loeb, Rhoad „ 
for the account of Jaffee. 

lhafc, in and of itself t ^ 

s 11 ' 1 would suqqest, is 

an item which I must take into account at this time. 

MR. ROBSON: y OU r Honor, in the first place, ' 

if in fact that evidence was susceptible of that j 

conclusion, it would merely establish that they had taken 
advantage of their relationship, but not that they had 
anything to do with the manipulation. 

But I submit to your Honor that the evidence 
was exactly to the contrary. „ r . Shwidock, „ r . Matzeo 
both testified that they attempted to get the best 
executions; by doing it that way they could buy the stock i 
at the bid prices, rather than at the asked prices, j 

and if Jaffee had gone out to buy the stock we would 

have had to pay much higher prices v„ 

igner prices. you say that Jaffee 

was not involved and that this was a side issue - ' 

Tilt- COURT: Let's go on, though. 

By doing it his way or their way, Mr. hcutsch 
and Mr. Duboff were insuring themselves of , commission. j 


rr “zi.vzi 
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» 
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2 

You may say, well, they didn't have any obligation to 


3 

give up on the commission. But when I heard testimony 


4 

which I heard on this stand relative to how some of these 


5 

transactions were handled, I will suggest to you that it 


■ 6 

was not negligence, it was criminal, what was done here in 

i 


7 1 

connection with the buying and selling of these shares as 


1 8 

they related to the Funds' buying, Naddeo buying and 


9 

I 

selling. New Dimension buying and selling, and Loeb, 


10 

Rhoades for the account of Jaffee buying and selling, 


11 

everybody getting his point, one-half point, quarter 


12 

point, eighth of a point, whatever it was, in getting his 


13 

commission. And it would seem to me that under the cir¬ 


14 

cumstances the broker who deals with a customer, and Mr. 


15 

Deutsch and Mr. Duboff were those brokers who were dealing 


16 

with the customers, the Denver Funds, and not explaining 


17 

the situation to the Funds, were breaching their obligation. 


18 

were in violation of the law, unless they can explain it 


10 

to this Court and jury in a satisfactory fashion. 


20 

I am also predicating my decision here on the 


21 

state of the record as it exists now. I'm not making it 


22 

a defensive point because I do believe that there is 


23 

more which might be introduced when, as and if the 

I 

24 

defense chooses to do so. I just want you to have my 


25 

thinking. 

\ 
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discussed- I have no idea what those telephone! 
were; neither doe.*; your HOnor and neither does 1 


the jury. 


On this thin thread hangs New Dimension's involve¬ 
ment, all of this prejudicial testimony, and the allegation 
that New Dimension was somehow involved in a conspiracy to 
manipulate. 

THE COURT; Vie do have that testimony, you have 
made reference to it, by Mr. Ciasafakis that Mr. Hurley would 
speak to Mr. Deutsch on various matters approximately four or 
five times during the course of a day; that as I recall fur- 
there, that he indicated as an example, that Mr. Hurley would 

I 

receive a telepnone call from Mr. Deutsch regarding Richard 
Packing Company and would thereupon report — this i. r 
recollection of the Giasafakis testimony — to the others. 

This is very close to the end of his direct , .ami- 
nation. The fact of the matter is that the three funds did in 
fact, in series as we know from the exhibits purchase Richard 

Packing Company stock. i 

» 

Interestingly enough, I have no recollect!bn that 
they sold any to any extent. There may have been a few modest 
sales of Richard Packing stock. So it would seem to me if 
Mr. Deutsch were saying anything about Richard Packing Company 
and as a result of whatever he may have said the fund bought j 
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11 

12 

13 

14 
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16 

17 
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I 

21 

22 

23 

24 

25 


and continued to buy in large quantities, the information 
could not have been adverse to the company. You may say 
that is an inference I'm not entitled to draw, but I 

disagree with you on that. 

MR. ROBSON: It's an inference that is conceivable. 

Mr. Deutsch may not have said anything about Richard Packing 
one way or the other. He had a customer at this point that 
had millions of dollars invested in Richard Packing. I would 


expect that he would call fairly frequently to tell them what 
the market was doing. You could infer all sorts of things 
about what he said and how accurately what h*> said was trans¬ 
mitted to Mr. Frankenthaler, but, your Honor, there has to be 
a limit to which inferences can be used. 


We are not talking now about circumstantial evidence. 


we are talking about inferences. How far can you extend 
these inferences? Can you now infer that because Mr. Deutsch 
spoke to somebody, that that somebody was given information 
which was either a misrepresentation or an omission and that 
that omission was accurately transmitted to Mr. Frankenthaler 
and that Mr. Frankenthaler thereby being involved in 
a conspiracy with Mr. Deutsch, and that Mr. Duboff, who wasn' : 
even speaking to Mr. Hurley thereby becomes involved in a 
conspiracy? 

THE COURT: Let's get the testimony for the moment, 
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Referring to an answer given at the top of page 
2472, which I think is in essence the matter we have been 

i 

I 

discussing, Mr. Giasafakis is saying: ; 

"We would meet informally after work every night, 
and myself, Mr. Hurley, Mr. Anton, Mr. Frankonthaler, were 
known to stay after 4:30, and it would be like a bull session. 
And Mr. Hurley would receive a telephone call from Mr. Deutsch 

t 

and Mr. Hurley would tell us what was said in regard to the 
happenings of Richard Packing, and they were different every 
time." 

An application by Mr. Segal, which resulted in 
the matter being left in the record. This was at the very 

i 

end of Giasafakis' direct examination. Take from that the 

I 

fact that the funds, according to Government's Exhibit 50, 
were continuously buying, anc Mr. Frankenthaler's fund came 
into the picture and bought, and I think you have sufficient 
in the record now to refute the point you just made. 

That is my view of he evidence as I see it, and 

I 

as I read the testimony. 

MR. ROBSON: In other words, your Honor, Mr. Frank¬ 
enthaler and Mr. Anton and the people down at New Dimension 

I 

I 

were all involved in the conspiracy at that point in time 
with respect to Mr. Anton's and Mr. Frankenthaler's purchase 

i 

on the basis of this one sentence? 
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THE COURT: No, I didn't say that. 

MR. ROBSON: But that is the only involvement of 
Mr. Frankenthaler. If Mr. Frankenthaler was not a part of 
the conspiracy, although he is not named — 

THE COURT: He is not named, that's correct. 

MR. ROBSON: Then I don't know where the manipu¬ 
lation occurs through New Dimension. Mr. Hurley is named 
as a co-conspirator, but where does Mr. Anton and Mr. 
Frankenthaler get into the manipulation? 

THE COURT: He was being manipulated. You jump 
to the conclusion that from all this I say Mr. Frankenthaler 
was a conspirator, actively rigging the market, manipulating 
the market, whatever, and I say to you the evidence, as it 
appears at this point, is, conspirator Deutsch was relaying 
information to conspirator Hurley who then is telling things 
to the Messrs. Anton and Frankenthaler. As a result of what 
they are told, relative to Richard Packing, we have purchases 
by their two funds of Richard Packing stock in substantial 
amounts and I say that basically this was the way in which | 
the conspiracy which involved Mr. Deutsch and Mr. Hurley was 
being executed. 

They were using the other men to carry out the 
conspiracy. Now, we differ on this, but that is the 
Court's view at this stage. Would you proceed? 
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o 

A 

Yes, I was. 

3 

n 

From when to when? 

4 

\ 

i 

From approx;mately October of I960 to September 

5 

of 1970 

• 

6 

o 

Mrs. Segal, what was yrur position with Richard 

7 

Packina 

Company? 

8 

A 

Secretary-reception ist. 

9 

! o 

i 

For whom were you a secretary? 

10 

A 

Mr. Milton Cohen. 

11 

Q 

I show you Government's Exhibit 13-A and ask you 

12 

if you recognize this document. 

13 

A 

| 

This was the annual report that w- sent out to 

14 

the stockholders. 

1 

15 i 

i 

0 

Let's talk about sending it out. 

16 i 

i 


I direct your attention to so’^t i ,• n spring 

17 : 

I 

of 1970. 

Did you see a number of documents 1 i ke tha*- a*- 

18 | 

that time 


19 

|| 

lj 

A 

Yes. 

20 

0 

What happened with respect tc *• . , 

21 

to 11 us ! 

ariofly? 

22 

A 

When the documents came into the office? 

23 

1 

0 

Yes. How did they come in? Did they come in in 

24 

i 

bu Ik? 


I. 

25 

A 

Yes. 
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Q Po you recall whom they came from? 

A No, I don't. 

C? 

Q Had you been given any instructions with respect 
to the possible arrival of those documents? 

A Once they got into the office, the” were to be 
mailed out directly. 

Q When these documents came in in bulk, what, if 
anything, did you do with those documents? 

A I started to put the stickers on the envelopes 
and mail them out. 

Q You mentioned the stickers. What were the 
st.’ rkers? 

A It was a large package that had all the names of 
the people that were waiting for these, and they were gummed 
and taken off and put right on the envelope. 

Q Were these the names of stockholders? 

A Yes. 

Q Where had those stickers come from, do you recall? 

A From the Northwestern Bank. 

0 Do you know whether or not that Northwestern 
Bank was the transfer agent? 

A Yes, they were. 

Q They were the transfer aqent for Richard Packing 

Company stock, is that correct? 
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A Right. 


0 addition to mailing those out with the 

stickers, •’ i i thorn out- t a any other lists? 


A Vos, T ' r ■ own list r rom people who had railed 
and requc' ed the report. 

0 Did anybody else work on this ; 

A Yes, there was Mr. Cohen's sop and his brother. 

0 What, is his son's name? 

A Mark. 

0 What is his brother's name? 

A Harvey. 

Q Was any other work done in the off:r C on the day 
^hat these things came in, outside of attending to the 
mailing of them? 

A No, sir. 

Q You mean everything stopped? 

A That's right. 

0 How soon after they came in did th^v no out? 

A Oh, it must have taken us the arod • ->r 4 - of the dav 
but they wont out. 

0 They went out the same day they came in? 

A That's right. 

MR. BLOCK: May this be marked. 

(Defendant Cohen's inhibits KN and CO were .narked 
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(Government's Exhibit No. 89 was marked for 
identification.) 

0 Mr-. Segal, I'd like to show what has been 
narked as Governr"”.L' r. Exhibit 89 for identification and 
have you look at it and see whether they may help you to 
recall the date when you sent out the ]vh i * • \ w 

A You want me to recall this date, •' * •' 

THE COURT: No. Does that refresh ycrr recol¬ 
lection, lookim at that piece of paper; does that 
refresh your recollection as to the specific or approximate 

i 

date on which you sent out the 1969 annual report? 

A No, it doesn't. 

Q Is this the type of envelope that was used to send 
out the annual reports? 

A Not this. This is not familiar to me. 

Q Have you ever seen an envelop--’ ' ‘ 

A Not to my recollection. They a 1 ’ <’ the Circus 

Wagon. 

Q The Ricnnr' 1 Packing ones did? 

A 

Q I will ask you to look at the label on the front. 

Is that the type of label that you were referring to before? 

A Yes, it is. 

Q Isn't there a Circus Wagon on this envelope, Mrs. 
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Segal? 


A Yes, there is, on the rtamp. 

0 On the stamp, correct? 

A Yes. 

Q You are quite certain 'hat yon hv-o never s^ n 
during the two years that you wor e v-i * ’ • 

an enveLope resemblinc; this enve opo; . ... , ct - 

A Yes. 

Q Mrs. Segax, in your position as secretary, 

were you familiar with the employees of Richard n acking 
Company? 


Yes. 


Q Were you familiar with the people who 
associated with that company? 

A Not all of them. 

0 Ho you know of a Harry Morginstin? 


wore 


19 !! 


this 


MR. SEGAL: Your Honor, I am goim to object to 


COURT: She has answered k he cues tier* ■* 

D o you know of a William Harris? 

MR. SEGAL: Objection. 

THE COURT: Overruled. 

MR. SEGAL: Your Honor, this is Ley. nr: the scope 
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A I work for the Conquistador Basketball team of the 

ABA as in charge of public relations and sales, as well as 
I am Wilt Chamberlain's manager. 

Q Are you his personal manager? 

A And business manager. There are two ends to it. 

Q Wilt Chamberlain is a leading basketball player, 

is that correct? 

A c Yes. 

MR. BLOCK: I think the jury c< , tie judicial 
notice of -hat. 

Q How long have you been engaged i.r these two 
activities that you have told us about, with the basketball 
team and Wilt Chamberlain? 

A About two years. 

Q Did you have a college education, sir? 

A Yes. I graduated from San Jose State. 

Q Did you get a degr~ 

A Yes, B.S., in bus ini 

Q A B.S. in business administ : hi, is that right? 

A Yes. 

Q Did you have any other training? 

A I had a degree in international correspondence 

school from Stranton, Pennsylvania, in marketing. 

Q Any other training? 
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2 

TIE WITNESS: Three years. 



3 

Q Had you had any experience in the franchise field 



4 

before you went with Diners Fugazy 



5 

A Yes, we franchised some real estate offices. this 



» 

6 | 

was moreoi .ess the beginning of franchising. 



7 

Q Before you went with Stacus Mu- ,u ‘“* 



8 

ber of years, how many years had y >u been inv -» LllG * ran " 



1 

9 

chise field? 



10 

A I'd say in the neighborhood of six or seven years. 


11 

Q Directing your attention now to the sale of Hicham 



12 

1 

backing Company franchises when you were with . ‘.atus Marketing, 


13 

what was involved in the sale of franchises? Could you les- 

i 

14 

i 

i cribe it briefly? 



15 

A We would go over all the benefits of a franchise, 


16 

owning an opportunity, a business venture for yourself, ana 


1 17 

i 

I after that was completed, we then would get a financial stite- 



1 

18 

ment from the individual, as well as personal references that 

1 

S' 

t 

| 

19 

we would check on. He then would give us either a ueposit or 

1 

1 

\ 



20 

a check for the franchise. We then would wait a period of tine 

I 

i 

1 

t ■ 


21 

to find out if his credit application was approved, and we ther 




22 

would look for it after it was approved, we would ship every- 




23 

thing off to Hichara Packing Company and we'o look for a loca- 




24 

tion, because everything started with the finding of a iocatior 

| 

1 

| 

• 

* 


25 

for the particular restaurant venture. 
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transaction. And I used to have sort of a set plan that if 
the man was financially capable of having more than one fran- j 
chise over a perion of time, I would try to entice him on the | 
fifth franchise, from one to five, that he did not have to pay 
a franchise fee at that particular time that it became mature. 

^ So in other words -- 

I 

A But there was no set -- 

i 

Q -- the franchisee, is this a fair statement, was 

really a matter of negotiation? I 

I 

A Yes, basically. 

Q Where it involved ud re than one unit? 

A Right. 

Q In connection with the sale of trs c.'.Ises, uia you 
make reports on any kipd of a regular basis, ana if so -- well, 
answer that question. 

A Yes, I made regular reports. I would make a 

regular report about every two weeks am they would go to my 

superior and I would send a copy off to Richard Packin';. Anu | 

then monthly, I would do an overall to try to keep everybody 
» 

abreast of what was going on. 

Q In connection with those reports, when you say 
that you would send a report to Richard Packing Company, where, 

I to what office of Richard Packing Company would your reports 
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A Weil, prior to Mr. i<ai Ly being president, we used 
to send most oi the stuff to Minneapolis. But then when I r. 

Kally came, he headquartered out ii Los Angeles, so 1 w oj j sene 

} 

duplicate copies, one to Richard lacking in St. Paui aiu. one 
! copy out to Los Angeles for Joe Rally's pernsiI. 

Q Do you have any copier of any > .ts 

in your possession at the present time? 

I 

A 1 imagine I have some around. You're asking c .2 
a question that is hard to answer. Yes, i do have some reports 
that were just like in my files, but most of my files were left 
intact at Status Marketing. 

Q They were left intact at Str‘ 


Yes. And 1 understand that - 


•L uit 


|j eventually to Los Angeles, to Joe Kally. But 1 no recoi 


lection where all the files are. 


franchises? 


Did you make oral reports about 


Yes, there we _■ reports that were made to 


both Joe Kally and to Milton Cohen, at certain times. 

i 

Q ilow wouldthis business of making oral reports 
to Mr. Cohen come about? 

I 

A Mr. Cohen would call us periodically and 1 felt 

I 

that I was in aggressive leader of men, c.vu as const antly 

on my people's backs tc be abl*_ to produce more franchise sales] 

^ o’ 
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because that was the name of the game. 

Hilton Cohen and Joe Kally were constantly calling 
saying, "Well, how many did you sell today, how many will you 
sell tomorrow, what do you expect to sell?" These basically 
were the oral reports that 1 made; we sold three today or we'll 
sell five next week, etc. 

Q In making those reports that you just described, 


did you -- let's just say, for example, that you told Mr. 

Cohen, we sold three today or three yesterday; did that mean, 
when you were telling it to him, that you had signed contracts 
and money was in the bank at the time you told him tha*. you 

had three franchises sold? 

A Not necessarily. Basically, when I made my 
montnly report, when I really got down to specifics, because 
I also had to rely upon my field, and 1 constantly, every j 

morning, I'd make my star from one end ol' th. country all 
the way to the coast, I'd call and ask progress preorts on 
what happened to any particular customer, md L r d get a rqort , 
from my salesman saying we sold Anaheim ox. xuscon or whatever 
it might be. And I would go on that information. But 1 
wouldn't receive the contract sometimes for possibly two or 
three weeks. 

Q Did it ever happen that you got a rq> ort that a 
franchise had been sold when actually it was just an 
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2 

Q 

I show you PR for ider: ification mu nsl< you if 

3 

you would 

look at this and see if this refreshes your recoliec- 

4 

tion as to 

| 

the number of franchises that had been sold as of 

5 

'October of 

'ey? 

1 

6 

i 

| 

1HL COURT: What number exhibit was handed lo 

i 

the witness? 

8 

1 

1 

MR, BLOCK: PP, your lonor. 

9 1 

A 

I recall most of these names. 

10 j 

Q 

Can you give us a figure? 

11 

A 

1 would say it was in the neighbr > 

12 

1UU. 

i 

13 

| 

Q 

That had been sold up to Octob i" , ? 

14 

A 

There are some down here that 1 know ware cin- 

15 

celled, 1,2 

» -1 > or so, that were cancelled. 

16 

Q 

There were three that were cancelled? 

i 

17 jl 

I! 

A 

That I recall. 


MK. FKFFfiR: Your Honor, I weald ■ ,;k that this 
document be offered, as being read from. 

Hit: COURT: You can do that at soma future time, 
if counsel chooses not to. 

MR. BLOCK: I have no objection to putting it in 
evidence. The government suggests it and now they are start fig i 
to qualify -- I withdraw the offer. 

rrfE C0URT: 1 wo ^ld suggest that we leave it at the* 
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Q You said that some contracts on there had been 

cancelled. How many units were involved in each of the con¬ 
tracts that were cancelled? 

A Most of the ones that were always cancelled were 
single units. 

q I'm talking about the three you saw on that par¬ 
ticular list. 

A You asked how many, and there were three. 

Q Do you have a recollection of when they were 

cancelled? 

A Probably around thirty days after the time they 
had signed them, maybe a little longer, but not much more 
than that. 


15 

16 

17 

18 

19 

20 
21 
22 

23 

24 

25 


Q When these contracts were cancel . • ~s that the 

fault of the Richard Packing Company or the fault of the fran 

chisee? 

MR. FEFFER: Objection. 

TIE COURT: Sustained. 
q Whose fault was it? 

MR. FEFFER: Objection. 

THE COURT: Sustained. 

q How did it come -- were these three contracts 
that you say you now recall were cancelled, when would you 
say it was, before October of 1*6*? 
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Were all those contrac ;s cancelled for the name 


5 

Q 

What was th 

_ ! 

3 - reason ? 

6 

1 

MR. FEFFER: 

Objection, your Honor. 

7 


THE COURT: 

Sustained. 

8 


MR. BLOCK: 

Is that sustainc.i as to iorm, vnur 

9 

Honor'.’ 



10 


THE COURT: 

1 would suggest relevance and materials 

ll 

| What is your objection. 

Mr. Feffer? 

1 

12 

i 

MR. FEFFER: 

That's it, your Honor. 

13 

! 

MR. BLOCK: 

There was an issue raised in this 

14 

case with 

|| 

.. . . 1 

respect to that in connection with the t estimony oL 

15 

Mr. Kally 

, your Honor, and I think I have a . 

16 


THE COURT: 

I adhere to my rul'e 

17 j 

Q 

If you eliminate those three, K> . iiy llow do you 

18 

recall -- 

how many franchises had oecn sold a .; ot October, 

19 

lyby? 


i 

t 

20 

A 

I would say 

around yu , y5. 

21 

Q 

Now, 


22 


MR. FEFFER: 

Your Honor, was that answer given froii 

23 

a reading 

of the document? 


THE WITNESS: No, it wasn't. The cocumont says 


more. 
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THE COURT: But your recollection, independent of 
the document, is about 90 to 95? 

THE WITNESS: Right. 

Q When you would sell a franchise that involved more 
than one unit, didyou have a way of counting that in connec¬ 
tion with the reports you made? 

A When we sold franchises, our inventory, o\ : 
product, we classified as territory, real estate, and conse¬ 
quently if we went into a particular area and there were so 
many franchises we felt could be sold and we tied up a terri¬ 
tory, such as Wagon Masters of Ohio, that was the whole state 
of Ohio, and we could classify them down to an opening time 
period of when the franchises had to materialize, and we con¬ 
sidered the whole state to be gone. 

When it was 50, 75 or whatever would facilitate in 
that territory, consequently our territory was depleted and we 
could no longer sell in Ohio. So I consiarc ;.t to be gone. 

THE COURT: In other words, you considered terri¬ 
tory to be inventory? 

THE WITNESS: Correct. 

THE COURT: And once you sold the territory, that 
was out of inventory? 


THE WITNESS: Yes. There were two ways, your 
Honor. There was one who was an individual person you knew 




L 
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could onLy afford one franchise. That was basicaLly a one- 

franchise deal. You were going to give him all the assistance t 

t 

i 

you would give the 5u, but you were realiy looking for an 
investor with a group of men that had the capital to buila a 
chain within a chain. We looKed more for him than the ones 
and twos. 

Q When, for example, you sold a ir.i::c!u'r for an 
entire state, such as you talked about in civcect ion with. Ohio, 
how wouiu you count the number of franchises sold ? 

A We would ccunt on a contractual basis an d if would 


12 I 

| 

13 ij 

!i 

14 

15 ! 

16 
17 

i 

16 : 

II 

19 

20 ; 
21 

22 

23 

24 

25 


get back ciown to where the fifth one wouic : -j franchise 

out a franchise fee, ana 1 tried to make the- > multiples of 

five, ana then we would find out geographical population-wise 
how much we thought the territory would hold up for. You i 

couldn't put in a franchise if you hau only people Liviiv 

! 

in a small town, but if you got into Youngstown, Ohio, with a 

I 

popul it ion of luO,oou, it might support three, or you couui go 

I 

by definition of counties. 

Q I’m not clear as to hew you oo.-.i. , for example, 

the state of Ohio. Dia you count it on the basis of potential?, 

a i 

A Yes. We had a pretty good rule of thumb. If a 
town hao say, five McDonald's in it, we felt it could support ; 
two Circus Wagons comfortably. 


Q 


This counting was uone irrespective oi whaL the 
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particular contract provided? 

A We would always put a stipulation in on the 
boundary lines of what it would encompass. In other words, if 
you were going to buy :iawaii-- 
Q Stick to Ohio. 

A If you wanted Youngstown, there might be terri- 

I 

tories he wanted to go into, Canton, Dayton, t3K.e the whole 
state. If he took the whole state, we wouiu outline how many 
he had to open over a period of time. We would hope he opened 

I more, but the minimum was what we showed. We would hope that 
he opened a hundred. 

Q Did the contract specify the number of units he 
was bound to open? 

A Yes. 

Ia 

Q And you counted that full potential in reporting ^ 
to Hr. Cohen and Hr. Kally as to the number of franchises sold? 
HR. FEFFER: Objection. 

THE COURT: Sustained. 

! 

Q Did you make that calculation when you were 

reporting to Hr. Cohen? 

MR. FEFFER: Objection, your Honor. 

What calculation? 

THE COURT: Sustained. I don't understand the 
question. If the witness does, I will let him answer it. 
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A We signed contracts for the amount of territory 
and franchises for the amount rece .ved in the contract of -- 

» 

if it said 20 in the contract, tha: is what he signed. If it 

i 

said 5, that is how many he was committing himself to. 

Q Is that the way you would report? 

A Yes, the total amount of the expectation ol what 
we considered to be the contract. It was important to us be¬ 
cause it was like an insurance policy, annu • ,'S, ns they ccr-.c 

along. 

Q Did you ever report a franchise sold where the 
contract had not been closed? 

i 

I 

MR. FE FFER: Objection, your Honor, leading. 

! THE COURT: Yes, it is leading. 

Q When you made your reports, and I'm talking about 

I 

the reports to Mr. Cohen, what did you tell him about when you 
were telling that franchises had been sob'’ ' o you fol low me? 

A I don't recall verbatim what I put down. 

Q I'm not asking for anything verbatim. I'm talking 

about with respect to whether the contract h actually beer 
signed and there was money in the bank, did you treat that as 
a sale? 

A Yes. 

Q Did you treat it as a sale when there was just a 

handshake? 
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MR. FEFFER: Objection to the leading, your 


Honor. 


THE COURT: Sustained. 

How would you treat a mere handshake? 

MR. FEFFER: Objection, your Honor. 

THE COURT: Sustained. 

Were there occasions when you shook hands on a 


deal? 


MR. FEFFER: Same objection. 

THE COURT: Sustained. 

q At what stage in the negotiations would you report 

that there was a sale, and I am talking about: reporting to Mr. | 
Cohen? Do you understand the question? 

A Yes. I am trying to remember four years ago. 

MR. FEFFER: Your Honor, may I ask whether it is 
the witness who is actually telling Mr. Coher. or reporting, or 
is it somebody else? 

THE COURT: Did you report sales directly to Mr. 

Cohen? 

THE WITNESS: Yes, I reported the sales. It was 
my responsibility to tell Mr. Cohen what had transpired in 
the period of time. 

THE COURT: At what point in time did you report 
to Mr. Cohen that a sale had been made? 
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Q At what point in the negotiations? 


I 

A Why it is hard to answer the question is that there! 


was no particular format. Sometimes you would get a contract 


and a postdated chcc.c r. td if sales were slack that month, you 


woui.<- put that one in to appease him. Sometimes wo would get 


a whole bunch and not tell them about them until the checks 


matured. There was no format on when you : say this is a 


particular concrete sale. It depended u 


lard they 


yelled, sometimes. 


Q How hard you mean Mr. Cohen yelled for informa¬ 


tion? Is that what you're saying? 


Yes. 


Q Was there an element of exaggeration at any time 


in any of your reports -- 


MR. FEFFER: Objection. 


THE COURT: Sustained. 


The jury will disregard the answer as well. Strik 


MR. BLOCK: Would you mark this, please. 


(Defendant Cohen's Exhibit QQ, marked for 


identification.) 


Do you have any recollection, sir, about how many 


franchises had been sold as of February of 1970, as you sit 
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there? 


It would only be a guess. 

THE COURT: You have no recollection? 
THE WITNESS: I don't recall right now. 
You really have no recollection? 


Q Do you have any recollection a:- t.o how many had 
been sold as of March of 1970, as you sit there? 

A I would say around approximately 180. 

Q But in connection with what had been sold in 
February, you don't have any particular recollection. I show 
you QQ, and ask you to look at this and see if this refreshes 
your recollection as to the number sold in February. 

THE COURT: Does it? 

THE WITNESS: v es. 

THE COURT: Your recollection having been refreshe 
by QQ, approximately how many had you sold as of February, 
1970? 

I 

THE WITNESS: About 182. | 

» 

THE COURT: So you jo Id 182 as of February, 1970 , 

and approximately 180 as of March, 1970. 

THE WITNESS: I'm sorry, your ri onor, I miscon¬ 
strued that. I was taking it all the way up toMarch. These 
are dated all the way lo March. 
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THE COURT: You were asked as of February, is 
that right, Mr. Block? 

MR. BLOCK: Yes. 

THE COURT: How many a:; of February, if you can 

tell us? 

THE WITNESS: It looks like 140, 130. 

Q Did you have any negotiations »,-i\ ,*et to the 

sale of a number of franchises in New York State? Do you 
recall anything about that? 

A We were under negotiations, in fact, with a very 
large corporation, with a substantial financial statement, and 
they had food concessions in a lot of the ballparks and race 
tracks -- 

What was the name of the corporation? 

I can't recall, Jericho or Jebco -- 
I will have this marked and show » t_ to you. 
(Defendant Cohen's Exhibit Rk, id lor 
identification.) 

Q Did you ever see RR before? 

Yes. 

Did you see that in the course of your duties? 

Yes. I requested it, as I requested -- 
Does that refresh your recollection as to the name 


Q 

A 

Q 


A 

Q 

A 

Q 


of the company involved? 
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0 I beg your pardon? 

A About $50,000,000 a year in sales. 

Q And about 25,000 employees? 

A Something like that. 

Q When were you engaged in negotiations with this 

outfit? About when? 

A About March. 

Q Of what year? 

A 1970. 

Q March of 1970. 

Did this involve the entire State of New York? 

A Yes, I think it was New York and I think there 
was another state involved as well. 

Q Did you ever make a report to Mr. C~ , hon about 
the progress of the negotiations in the Jnorbc ratter? 

A Yes, I did. 

Q What did you tell him? 

A At the time we thought we had it pretty well 
sewed up. We thought wc had a signed contract coming 
momentarily. 

Q About forty franchises, you say? 

A Correct. 


MR. FEFFER: Your Honor, can I have which time? 
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THE COURT: When did yoj indicate that to Mr. 


Cohen, that you thought you had it sewed up or you thought 
you had a signed c^ntrict? 

THE WITNESS: Peginning of March. 

THE! COURT: of 19- — 

THE WITNESS: Of 1970. This • ar ■- r customer 
was a personal friend of another franchise- ■ !t wo 
already sold, that owned a race track, and ^hey were noirg 
to joint venture all their states together, and it was 
quite a multi-deal and we had already signed the one 
franchisee up to a multi-contract. That- • Oar:-in. 


Pocono Downs. 


25 I 


Q When contracts were cancelled, and we talked 
about some contracts being cancelled, was the money paid 
under the contracts refundable? 

A Not by the contract. The contracts were non- 
refundable deposits. 

Q What was Mr. Cohen's practice, i r h~ had a 
practice, with respect tc those nonrefur.dable deposits, 
when contracts were cancelled? 

MR* EEFFER: Objection to the for:., of the 
question, your Honor. 

THE] COURT: Sustained. 

Did he have i practice? 
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THE! WITNESS: Yes. 

THE COURT: You are saying as of February 3, 1970 
you thought you had about eighty franchises sold? 

THE! WITNESS: Right. 

Q Now we come — 

A Maybe this is the wrong time to brinq it up — 

THE COURT: Don't volunteer. 

MR. FEFFER: I have no objection, your Honor. 

THE COURT: Well, I do. 

Let's get on with it. 

Q Do you want to clarify something we have been 
talking about? 

A I was responsible for the franchises that were 
sold in the United States, and there were other franchises 
that were sold in other parts of the country that I didn't 
have any part in or knowledge of that happened prior to 
my coming to Status Marketing, and there was a deal in 
Canada that I don't know anything about. 

I understand there were franchises sold in 
Canada. A lot of times I never knew the exact figure; it 
could have been ten, it could have been a hundred, for 
all I knew. 

Q Were you confined to the continental United 
States? 

SOUTHERN DISTRICT COURT REPORTERS. U.l. COURTHOUSE 
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A Yes 


Q Did you tak? in Hawaii and Puerto Rico? 

A * I took in Htwaii, but not Puerto Rico. 

We always anticipated when we saw figures that 
Canada was always part of the figures. 

0 But you are not informed about Canada? 

A No. 

0 What I am driving at now is, on the basis of your 

own knowledge about the territories that were in charge 
of, and we will talk about that figure of sixty as of 
February 3rd, can you say whether that is an understatement 
or an overstatement, on the basis of your personal 
knowledge? 

A I would say that was an understatement. 

Q How about the next figure, which is as of 
February 19th, where the letter says, "We had sold one 
hundred franchises" — 

MR. FEFFER: Your Honor, may I look at some of 
the documents that have been given to the witness? 

THED COURT: I thought it was Government’s 
Exhibit 4 in evidence. 

MR. FEFFER: I wanted to look at the other ones, 
not those, your Honor, so I could be preparing for them. 

THE1 COURT: All right. 
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MR. BLOCK: Unless the witness needs them to 
refresh his recollection. 

TlIEl COURT: If he does, he will ask for them. 

Q As of February 19th Mr. Cohen stated "we have 
sold one hundred franchises." 

On the basis of your personal recollection, 
would you say that that was an understatement or an over¬ 
statement? 

A I would say that was about correct. 

Q About correct? 

A Yes. 

0 And then that sentence, "As of March 4th, we had 
gone to two hundred franchises." 

Do you see that? 

A Yes, I do. 

I would say that was an overstatement. 

Q I beg your pardon? 

TH» COURT: You said that was an overstatement? 

the WITNESS: Two hundred, I think would be an 
overstatement, not counting Canada. 

Q But to what extent? 

A Twenty. 

Q Let me ask you this: With respect to the deal 
for New York State involving the forty franchises — 
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A That would he way over if we had them. 

Q Did you report to Mr. Cohen that that deal was 
closed? 


MR. FEFFER: Objection to the leading, your 

Honor. 


THE COURT: Sustained. 

Q Did you make any report to Mr. Cohen around the 
beginning of March with respect to the deal with that 

Sports Service Corporation involving the forty franchises 
in New York? 

A Yes, we reported it. 


SOUTMEPN DISTRICT COUNT REPORTERS, U.S. COURTHOUSE 
POLEV SQUARE. NEW YORK NY CO T-4SS0 






. 1232 

1 elmch Faris-direct 4641 

C, And how did you report it? 

A Reported that we had it in the 

sold. 

Q That it was sold? 

A We thought it was sold; there was great enthusiasm 
on my part. 

Q I am asking you what you reported. You said 
you reported that it was sold? 

A We reported that it was sold. 

Q If those forty franchises were counted along with 
the 180 that you talked about before, that would be in 
excess of the two hundred mentioned in the letter; is that 
correct? 

A That's correct. 

Q That doesn't count Puerto Rico, does it? Your 
figures that you are giving us now does not count Puerto 
Rico, and it doesn't take Canada into account, either; 
is that right? 

A Correct. 

Q Who was the source of the information about the 
number of franchises sold as far as Mr. Cohen was concerned? 
H as it you or somebody else? 

A Well, I imagine it would be both of us. It 

would be either myself — he knew I didn't have anything to 
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A Yes, we opened offices in Chicago and Dallas and 
in Miami. 

Q Five different offices'* 

A Yes. The two offices, the one in Miami and the 
one in Dallas, were already established, but the salesmen 
were no longer with the company. 

I mean the physical offices were there, but 
there were no men. 

Q How many clients did Status Marketing have when 
you arrived in the fall of 1968? How many different 
franchise programs were they involved in? 

MR. BLOCK: I object to that, if your Honor please. 
What difference does that make? 

* j 

the COURT: I can going to permit that inquiry. 

A There was Circus Wagon and that was basically 
the only franchise that we were selling. There were 
other franchises that were on the table, but they had not 
been cleared for sales as of yet. 

I 

0 Would it be accurate to say, then, that you and 
Mr. ward and the fellow in Los Angeles, Mr. Mondrow, 
were .pending all your time selling circus Wagon franchises? 

A Mr. Mondrow wasn't selling in Los Angeles. 

Q Forget about him. 
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The other people I mentioned. 

A Yes, there was Jim Majors in Chicago, Joe 
Florontio in Dallas — 

Q This is in 1968 now, the fall, when you first got 
there? 

A No. When I first got there Florontio was there. 

He was selling. And two other gentlemen in Now York. 

Q How many franchises had been sold when you arrived? 
A I was under the understanding that Puerto Rico 
was sold, Canada was sold — and I can't remember how 
many other ones. 

Q Were those sold by Status Marketing? 

A Yes, they were sold by Bill Ward, to my recol- 

* 

lection. I think the franchise in Anaheim was sold, too, 
before I started. 

Q I'd like to read you a statement from Government's 
Exhibit 2, that reads as follows: 

"The company also had a large number of units 
sold before its initial advertising began, of which 
Jaffee & Company sold e significant portion." 

A Who? 

Q Jaffee & Company. 

Did you eve: hear of Jaffee & Company? 

A I don’t recall it. 
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MR. FEFFER: This is Exhibit 2 
Mr. O'Meara to Mr. Bernhard. 


0 You never heard of Jaffee & Company? 

A I didn't say that. I can't recall. 

Q "The company now expects to have at least 

150 units operating by the end of the year." 

How many units did you have operating by the end of, 

1969? Operating. 

t 

A I think four. 

0 Were there construction problems in 1969? 

A The latter part we were having trouble getting 

locations. 

Q How about the first part of 1969? Construction 
problems. 

A Not to my recollection. i 

I 

* I 

Q How about the middle part of 1969? Construction 
problems. 

A It's hard to answer a question like that because 
there were different problems with every location. 

0 Fine. , 

j 

Did you encounter construction problems or other 
problems during the middle part of the year 1969? 

A Yes, we did. 

0 What were they? 
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York. It could be in Queens, for all I remember, but we 
had a problem with a land thing. 

Q Didn't you testify that negotiations were under 
way in New York in March of 1970, for New York State? 

A Yes. 

Q What was happening prior to March of 1970 in 
New York? 

A We had a franchise that was sold out in the 
suburbs to a gentleman, his name was Stevenson or something 
like that; Stevens. 

Q What happened, to that franchise? 

A He eventually opened up. 

Q When was that? 

A It was in '69. 

Q That would oe one of the four franchises that 

were open in 1969? 

A I think he was one of them, yes. 

Q How many franchises were opened as of March 

1970? 

A (No response.) 

Q By "open" — 

A To my recollection, there were around nine or 
ten, eight or nine. 

Q Did you communicate the problems vrfiich you 
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described — I think you referred to a problem in Florida 
and a problem in the surrounding area of the City, and I 
apologize for putting you off there — did you communicate 
these problems to other people? 

A Yes. 

Q Did you tell M*. Cohen of the problems that you 
were having? 

A Yes, I told Mr. Cohen that we were having 
problems with real estate in certain areas. 

Q Did you communicate these problems to Mr. Cohen 
on a regular basis? 

A It was in my reports monthly if we were having 
problems with locations. 

i 

0 Can you enumerate the types of problems which 
you say you were having in the program,in the franchising 
program, in 1969, early 1970? 

MR. BLOCK: Your Honor, I object. This man is 
a salesman — 

Q If you know. 

MR. BLOCK: I don't think this is relevant. 

He wasn't concerned with construction problems. 

THED COURT: If he knows, I will have him answer. 
If he doesn't know, I can understand his not knowing. 

MR. FEFFER: Your Honor, I'm not limiting this to 


SOUTHERN DISTRICT COURT REPORTERS. U.S. COURTHOUSE 
FOLEY SQUARE, NEW YO|»n u Y. CO 7--.SS0 









14 emch 


1299 


Faris-cros; 


4654 


construction problems. 


Q I am talking about any problems which you 
encountered which prevented you 1 rom reaching the 150 
number, for example, of units; any type of problems you 
encountered. 

Can you just enumerate the ones you can recall? 

A We had problems finding suitable locations to 
put restaurants in. 

Q Any other? 

A The price of construction had gone up considerably 
and we were looking for new suppliers in certain areas. 

Q Any others? 

A That is about it. 

Q And you communicated this to Mr. Cohen, is that 
correct? 

A It was Richard Packing Company's concern, as 
well as it was ours. 

Q But you discussed it with Mr. Cohen? 

A We didn't have to because it was part of the 

industry. Everybody was having the same problem. 

Q I refer to Cohen's Exhibit W, March 16, 1970, 

I believe that this was —"the company's only problem is 
its accounting which is plaguing the franchising industry." 

Is that a correct statement, the only problem -- 
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MR. BLOCK: That was Mr. Cohen's letter. 

MR. FEFFER: It wasn' t his letter. 

V 

THE COURT: It was read by you, Mr. Block, to my 
recollection, and it is in evidence. 

A Would you repeat the question? 

THE COURT: Do you withdraw the objection? 

MR. SEGAL: No. 

THE COURT: Overruled. 

Q Was the company's only problem then, as of March 
14, 1970, it's accounting, or were there other problems, as 
far as you know, the franchising? 

A I wasn't involved in that part of it. 

Q But were there other problems besides the 

accounting? 

A It could have rained one day and a site wa3 all 

full of water, how far do you want me to go back as far as 
problems ? 

Q I'm talking about day to day problems that you 
encountered in the franchising business, with Richard Packing 
A There were problems finding suitable locations 

at times. 

Q How many locations did you haveopen in March of 

1970? 

A About nine. 
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Q That's right. So I take It Status Marketing as of 
February and March was making quite a bit of money, with all 
the sales of these contracts, is tnat correct? 

A Not necessarily. 

Q Wasn't a lot of money coming in on all these con¬ 
tracts there were being sold? 

A Yes. 

Q So they were doing fairly well as of February, 

March of 1970, isn't that correct, Status Marketing was? 

A I was not responsible for getting the money that 
we received from the franchisee. The accounting and everythirg 
was not ray department. 

Q You testified that Status Marketing went bankrupt 

or went out of business when? 

MR. BLOCK: He said it demised. 

Q Demised. 

A In -- 

Q End of 1970? 

A '70. 

I 

I 

Q End of 1970 you said, is that right? Are you sure , 
it wasn't earlier? 

A I can't recall the day. 

Q I'd like to have you look at Mr. Cohen's EE-1 
and ask you to look at the first, second and third paragraphs, 

SOUTHERN OIITRICT COURT REPORTERS, U.S. COURTHOUSE 
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"The meeting was called basically because of the 
concern on the part of the franchisees with the demise 
of Status Marketing and Status Realty and their general 
concern for the growth of Circus Wagon." 

THE COURT: If counsel want to read any other por¬ 
tion of that letter, they may. 

MR. SEGAL: Not at this time, your Honor. 

Q Are you familiar with the New York office of 
Status Marketing? Or were you at that time? 

A Yes. 

Q Were you working in that office? 

A Yes, I was. 

Q Were you working in that office in April of 1970? 

A I don't recall if I was in New York or back in 

Los Angeles. I spent a lot of time at the end there in Los 


Angeles. 


Marketing? 


Didn't there come a time when Mr. Ward left Status 


Left Status Marketing? 

Left, resigned. 

Not while I was there. 

Are you sure about that? 

To my recollection. 

You're sure that Mr. Ward didn't leave on April 15 
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I would like to show you 92 for identification 


and ask you to look at it and identify it, Mr. Faris, 
if you can. 


A It’s a copy of a contract from Circus Wagon 
Division of Richard Packing Company, license agreement 
made out for Fun Foods, Inc. 

Q I believe you — 

A This is not mine. 

Q Have you seen this contract before, the original 

contract before? 

I believe Mr. Cohen’s signature appears on the 
contract on behalf of Richard Packing. That would be 
Milton Colien, is that correct? 

A Yes. 

MR. FEFFER: Your Honor, the Government would 

offer 92. 

MR. BLOCK: No objection, your Honor. 

THE COURT: Mr. Segal and Mr. Robson7 
(Pause.) 

MR. ROBSON: No objection. 

MR. SEGAL: I have no objection, your Honor. 

THE COURT: Received. 

(Government's Exhibit No. 92 for identification 
was received in evidence.) 
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Q Mr. Far is, there is reference to an FFI in this 
contract. Would that be Fun Foods, Inc., to the best of 
your recollection? 

A I don't recall. 

Q I want you to look at the agreement. 

(Pause.) 

A Yes. 

Q Was Fun Foods the name of the franchisee that 
had the Circus Wagon contract for the State of Pennsylvania 
at that time? 

A Correct. 

Q I am going to read you a couple of sentences 
from the addendum. I am reading from Paragraph 1. 

It says, "FFI, in consideration of this grant, 
has paid to the Richard Packing Company the sum of 
$50,000 in cash and its note in the amount of $150,000 
due on May 15, 1970. Upon collection, this note shall 
pay the balance owed for ten franchises in the 
exclusive area." 

Up until that point, is not this contract at 
least in part for ten franchises? 

MR. BLOCK: I am going to object to that, if 
your Honor please. The document speaks for itself. 

THE COURT: I think it does, too, frankly. We 
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Q The contract or the addendum goes on: 

"When construction commences on the tenth uni 
the corporation shall pay the Richard Packing Company 
$290,000 as full payment for franchises on 11 through 
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20 . 


Did construction ever commence on the tenth 

unit? 

A No. 

Q How many units were constructed in Pennsylvania? 

MR. BLOCK: If he knows. 

Q If you know, approximately. 

A I thought — 

MR. BLOCK: I am going to object to that, your 
Honor, as being immaterial to the issues in this case. 

THE COURT: Overruled. 

If he knows, he can answer. 

A I don't know. 

Q Do you have any recollection at all? i believe 
you said there were nine, total. How many were in 
Pennsylvania? 

A I don't recall if they were in Pennsylvania. 

Q I believe you testified that you had sold Fun 
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Foods for the State of Pennsylvania, or Fun Foods, thirty, 
forty, fifty contracts; is that correct? 

A Yes. Thirty or forty. 

Q Isn't it a fact that from ten on, it was contin¬ 

gent on certain things? 

MR. BLOCK: I am going to object to that. 

The contract speaks for itself. That is the same subject. 

THE COURT: Yes. The contract speaks for 
itself and the contract is in evidence. I think the 
question is improper. 

MR. FEFFER: Your Honor, my point is — 

MR. BLOCK: I object to his stating what his 
point is, your Honor. 

MR. FEFFER: — the witness has testified that 
a certain number of contracts were sold — 

MR. ROBSON: Your Honor, I object to statements 
by Mr. Feffer. 

THE COURT: Ask your next question, Mr. Feffer. 

Q Mr. Faris, you testified that Status Marketing 
sold somewhere in the neighborhood of forty franchise 
units in the State of Pennsylvania; is that correct? 

A Correct. 

Q In that area? 

A In that area. Thirty; forty. 
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0 Isn't it a fact that inything beyond ten units 
was contingent on certain thingi happening in the future? 
MR. BLOCK: Objection. 

THE COURT: Overruled. 

If you know. 

A I don't understand what you mean, "contingent." 


Upon what? 


THE COURT: Ask ycur next question. He doesn't 
understand the question. 

Q Mr. Faris, isn't it a fact that before Fun 
Foods would add any units above ten — in other words, 

ten through forty or ten through thirty — that certain 
things had to happen? 

MR. ROBSON: If your Honor please, there is 
a contract in evidence. 

THE COURT: Doesn't the contract specify this? 
You can read the contract to the jury. You can show it 

to the jury. You can do anything you want with the 
contract. 


- i think to ask the witness to interpret 
it, unless there is some ambiguity there, that is improper. 
MR. FEFFER: I am asking for what he means 

by thirty or forty contracts sold, not for him to interpret 
it. 
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A Means when a piece of geographical real estate 
has been taken off the books, that I can no longer sell 
a franchise in a particular area, and it was committed to 
purchase, as to how many units an individual was going 
to purchase. 

Q Well, take a look at Mr. Cristina's contract. 

That is in evidence. You used the word "committed," 
how much a person was committed to. 

How many contract units or units of Circus 
Wagon Restaurants was Mr. Cristina committed to? 

A I don't know. 

Q I'd like you to look at QQ, Mr. Faris. 

A How about the contract? 

Q I will show you that. I'd like you to look at 
QQ first. 

A It says twenty. 

Q I am going to read from the addendum and what 
has been marked as Government's Exhibit 13-B-l. 

"The license to adopt and use a Circus Wagon 
Restaurant provided for in Paragraph 2 shall apply to 
a total of two establishments." 

The next addendum — I am reading from the 
addendum of Mr. Cristina's contract. 

THE COURT: What exhibit? 
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MR. FEFFER: *69. Looks like — 

MR. BLOCK: It’s 11. 

MR. FEFFER: 11/17/69. 

THE COURT: You said you are reading from 13-n-l. 
I have that as being Mr. Brodcorb's workpapers. 

MR. FEFFER: And it's included in that, 
your Honor, the contract. 

THE COURT: It's part of it. All right. 

Q Exhibit B to that same contract says, "It is 
understood by Hr. Jack Cristina that Cristina franchise for 
Circus Wagon has been granted the following option. 

After ninety days of operation of his first Circus 

Wagon opening, Mr. Jack Cristina may elect the following 
plan." 

Was there an opening of any Circus Wagon in 

Louisiana? 

A No. 

Q "Mr. Jack Cristina may elect the following plan. 

1970, Circus Wagon Units Nos. 3, 4, 5, for a total 
franchise fee of $40,000. 1971, circus Wagon Units Nos. 

6, 7, 8, 9, 10,11 and 12, for a total franchise fee of 
$120,000. 1972, Circus Wagon Units Nos. 13 through 20 
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for a total franchise fee of $160,000. 

What does the term mean,"Jack Cristina may 

elect"? 

MR. SEGAL: Objection, your Honor. 

THE COURT: Sustained. 

Q You testified that to the bset of your recollection 
you sold forty contracts in the State of Louisiana, is 
that correct? And I believe -- 

MR. BLOCK: I object, your Honor. 

THE COURT: I have that as Pennsylvania. 

MR. FEFFER: He said Louisiana. 

THE COURT: Do you recall how many franhises — 

THE WITNESS: He gave me the paper to look at 
and it said twenty. 

THE COURT: Do you recall how many franchises 
you sold in Louisiana? 

THE WITNESS: No, I don't recall. I don't think 
it was forty. 

MR. FEFFER: I didn't say forty. 

Q 13, 14, 15, 16, 17, 18, 19, 20. 

THE COURT: You said forty. 

MR. FEFFER: I didn't mean it. 

Q 13 through 20, and that corresponds to what is 
on QQ, is that correct? 
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You were talking abou : a commitment, the franchise 


he was committed to; is that correct? 
A Correct. 


Q Was Mr. Cristina committed when this contract 
was signed — 

MR. BLOCK: Objection, 

THE COURT: Let him finish the question. It 
sounds objectionable. 


MR. BLOCK: I thought he had. 

Q You specified that what you were speaking about 
when you were giving numbers was a franchisee was committed 
to pay for, or committed to a certain number of franchise 
units; is that correct? 

A Correct. 

0 May I ask you, was Mr. Cristina committed when 
this contract was signed, to open twenty Circus Wagon 
Restaurants in the State of Louisiana? 

MR. BLOCK: Now I object to it because it 
involves interpretation of the contract. 

THE COURT: Sustained. 

MR. FEFFER: I am not talking about the contract, 
your Honor. I am talking about this man's testimony. 

He gave a definition. Now I want to know if he is telling 
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Q Did you ask for or did you collect any money for 
the units that were to be constructed if Mr. Cristina elected 
for 1970, ’71 and '72? 


MR. FEFFER: Your Honor, may I inquire whether Mr. 
Block has found that contract? 


THE COURT: Mr. Block, have you found your 


exhibits? 


copy in — 


evidence. 


MR. BLOCK: No, but if you want to put your 


MR. FEFFER: I thought it was in evidence. 

THE COURT: There is no question that it is in 


MR. BLOCK: Wait a minute, I have it. 

THE COURT: Now you can use the exhibit in evidenc 
It's Z, Mr. Block. 

MR. BLOCK: It's Z. 

Q Mr. Faris, do you recall how many units you said 
were distributed, on Friday, to the State of Ohio? 

A (No response.) 

Q As being sold units, approximately? 

A Wagon Masters of Ohio? 

Q That's correct. 

A Around 50. 
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I'm going to allow it, if he knows, 


A 

Q 

A 

Q 

A 

Q 


A I assume they didn't. 

THE COURT: Do you know? 

THE WITNESS: No. 

Q Do you know what the commissions were that were 
received from Wagon Masters when this contract was entered 
into? 

No, I do not. 

Did you negotiate the contract with Wagon Masters? 
Yes. 

In fact, isn't your name signed on this contract? 
As a witness, yes. 

Did you have certain conversations with people 
from Wagon Masters in which you discussed commissions -- 

MR. ROBSON: If your Honor please, the testimony 
has been clear that the commissions are not paid by the 
franchisees, they are paid by Richard Packing. It is a 
fairly standard procedure. I think the witness is being 
confused or misled by it. 

THE COURT: Let's be sure the witness does under¬ 
stand the question. He is asking you about commissions, as 
I understand it. 

THE WITNESS: We never discussed with the 
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franchises? 

MR. FEFFER: Objection. 'Beyond the scope of a' 
cross, your Honor. 

THE COURT: Was there some uniform practice in 
the franchising industry in 1969 and 1970 relative to the 
counting of franchises, if you know? 

THE WITNESS: I don't know, your Honor. 

Q Well, in connection with this business of 

counting franchises, in the way that you have described, was 
that your own idea as t.o how to count them or was it somebody 
else's idea? Do you understand what I'm asking? 

A Yes, I know what you're asking. You're asking 

one individual and in my knowledge that was a practice I 
had used before and it was used by other companies that I had 
been involved with, but I don't say it was a practice of 
500,000 franchisors. 

Q But it was a practice you had followed with other 

companies? 

A Correct. 

MR. BLOCK: No further questions, your Honor. 
RECROSS EXAMINATION 
BY MR. FEFFER: 

Q With respect to the practice that you had of 

counting franchises at that time, we went through what has 
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A Yes. 

Q Have you known Mr. Deutsch for many years? 

A Yes. 

Q Did there come a time when you met Mr. Cohen? 

A Yes. 

Q How did that come about? 

A Mr. Deutsch mentioned to me that there was a 
gentleman who had a business in the Middle West who was 
interested in buying a company in the East to represent 
him and to do business for him in the Fast. 

Q Did there come a time when you met Mr. Milton 

Cohen? 


A Yes. 

Q Can you tell us about when that was? 

A Sometime in '68, around the end of '68. 

Q Did you have any conversations with Mr. Cohen 
and Mr. Deutsch with reference to a possible deal between 
Richard Packing Company and your company? 

A Yes. 

Q Can you recall how many conversations you had, 
or meetings, that kind of thing? 

A With each one of them, or together? 

Q About how many, overall? 

A Both together or — I had a lot of conversations 
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2 

with Mr. 

Deutsch, many, many; and I had about four conver- 


3 

sations 

with Mr. Cohen. 


4 

Q 

Was this over a period of several months? 


5 

A 

Right. 


6 

Q 

* 

When you say you had many conversations with 


7 

Mr. Deutsch, was that with reference to this possible 


8 

deal between Richard Packing and F & T Meats? 


9 

A 

Yes. 


10 

Q 

Was an agreement finally reached as to a deal 


11 

between 

the two companies? 


12 

A 

Yes. 


13 


MR. FEFFER; Objection, your Honor -- 


14 


I will withdraw it. 


15 


THE COURT: He has answered it. 


16 

Q 

What was the deal that was to take place? 


17 


MR. FEFFER: May we have a time and who was 


18 

present? 


19 


THE COURT: Yes. 


20 

Q 

How long after you first met Mr. Cohen would 


21 

you say 

there was an agreement reached as to a deal? 


22 

A 

I would say a period of two and a half, three 


23 

months; 

something like that. Maybe four months. 


24 


THE COURT: Let's find out when. 


25 


Can you give us an approximate time? 
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MR. BLOCK: I had ask(d him how lonq after he 


first met Mr. Cohen, which he placed in late '68. 

THE COURT: That's correct, but I would like to 
find out, if we could, about when that would be, when 
an agreement was reached as to a deal. 

THE WITNESS: The reason I can't give you exactly 
is I don't keep a diary -- 

THE COURT: Was it sometime in 1969? 

THE WITNESS: Well, it wasn't later than that. 

It wasn't after '69. 


What is your best recollection as to when it 


was? 


A It probably was in early '69. 

0 What was the deal you fellows had worked out? 

A We were to get stock and we were to get a salary 
contract, and they were to guarantee me purchasing a new 
plan„ or building a new plant for the new business. 

Q In the course of your negotiations, had you fellow 
actually looked at new plants? 

A Yes. 

Q And had a decision been reached as to which plant 
was going to be acquired? 

MR. FEFFER: I object to the leadinq, your Honor. 

THE COURT: Yes. 
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Q Had any decision been reached with respect to 
a new plant? 

A Not that I can remember. 

Q In any event, you looked at some plants? 

A Yes. 

Q With a view to buying them? 

A Yes. 

Q The deal was never consummated, was it? 

A No. 

Q Why was that? 

MR. FEFFER: Objection, your Honor. 

Q If you know. 

MR. FEFFER: We can have a conversation, if one 
took place — 

THE COURT: Yes, I think that the ultimate con¬ 
clusion which would be drawn from that makes the question 
objectionable. 

Q You say that the deal was never consummated? 

A No. 

Q You never got the Richard Packing Company stock; 
you never went to work for Richard Packing. Is that 
correct? 

A Correct. 

Q Did you have any conversation with respect to 
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that with Mr. Deutsch or Mr. Colen, or with Mr. Oeutsch 
alone, or Mr. Cohen alone? Did you ever have any conver¬ 
sation as to why the deal was not going through? 

A The deal didn't go through because my brother 

decided he wanted to get cash instead of stock. 

THE COURT: That is your brother, Oscar? 

THE WITNESS: Right. 

Q And you informed these gentlemen of that? 

A Right. 

Well, you see, we had made — 

MR. FEFFER: I object, your Honor. I think 
the question was answered. 

the COURT: You informed them of that, that 
your brother wanted cash and not stock? The answer is 


’Yes"? 


THE WITNESS: Right. 

THE COURT: Next question, please. 

MR. BLOCK: No further questions. 

CROSS-EXAMINATION 
BY MR. FEFFER: 

° H ° W l0ng haVe y° u know " M r. Deutsch, approximately 
A About ten years. 

Q You testified, I believe, that the first conver¬ 
sation with Mr. Deutsch with respect to the buying of your 
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meat company took place in late '687 

A Approximately, yes. 

Q Who was present at that conversation? 

A Who was present? 

Q Besides yourself, who else was there? 

A Just Mr. Deutsch and myself, and maybe a few 
members of the congregation. I don't remember. 

Q What did Mr. Deutsch say to you? 

A That he had a company out west that was looking 
for a base in the east. 

Q How many times did you speak to Mr. Deutsch, 
to the best of your recollection, about this possible 
purchase? 

A Many, many times. 

Q Did you ever have an attorney present with you 

when you spoke to Mr. Deutsch? 

A No. 

Q Was any agreement ever drawn up, any written 
agre jment? 

A No, we never drew an agreement, but we reached 
some kind of understanding. 

Q This is the understanding your brolher Oscar 
wouldn't go along with, is that correct? 

A Yes — I don't know what you mean by that 


t 

i 
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question. The way you said it -- 

0 The understanding you reached was for $20,000 
in stock — 

A No, the understanding was 20,000 shares of stock. 

Q And some additional matters you talked about? 

A Right. 

0 You told Hr. Deutsch, finally, that you were not 

going to go through with this agreement; is that correct? 

A No, I didn't tell him I wouldn't. I said 
my brother decided he wanted cash instead of stock. 

Q And the agreement was off then? 

A Right. 

Q Did you ever purchase Richard Packing stock 

yourself? 

A Yes. 

Q Didn't you make this purchase about the same 

time you were speaking with Mr. Deutsch? 

A That, I can't remember. 

Q Isn't it a fact that on January 27, 1969 you 

purchased 300 shares of Richard Packing at 26? 

A I don't remember. I know I purchased it, but 
I don't remember the price. 

0 And you sold it a few weeks later? 

A I know I sold it, also. 
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Q And you made a substantial profit, isn't that 
correct? 

A I don't know what you mean by "substantial 
profit." 

Q You made over a thousand dollars, isn't that 
correct? 

A I don't know if that is a substantial profit 
in the stock. 

Q Did you purchase other stock from Mr. Deuts»ch 
at that time? 

MR. SEGAL: Objection, your Honor. 

THE COURT: Yes, I don’t see this as bein*, within 
the scope of the direct examination. 

MR. FEFFER: No further questions. 

THE COURT: Very well. 

MR. SEGAL: No questions, your Honor. 
CROSS-EXAMINATION 
BY MR. ROBSON: 

Q Do I understand that originally your brother 

Oscar wanted to go along with the deal for 20,000 shares 
of stock and changed his mind? 

A Yes. 

MR. FEFFER: Objection, your Honor, there was 
no testimony as to that,. 
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15 


A That's right. 

Q In connection with your testimony here today, 

have you, at Mr. Cohen's request and my request, made a 

study of his personal checkbook and records? 

A Yes, I have. 

Q Can you tell us, sir, on the basis of your 
study and examination of those records, whether or not 
Mr. Cohen has been putting money into Richard Packing 
Company at any time? 

A Yes, he has. 

Q Commencing about when was that, sir? 

A The latter part of '71. 

Q And continuing up to when? 

A in the '70's? '73 would be the time I went 
through it. I believe it was the whole year of '71 and 
through about June of '73. 

Q In other words, your inquiry stopped about June 
of 73, so you are telling us about the monies that Mr. 
Cohen put into Richard Packinn during that period you just 
mentioned; is that correct? 

A That's correct. 

Q Do you recall how much money Mr. Cohen put into 
Richard Packing in that period of time? 
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A Actual money expended? 

Q Yes. 

A Was about $530,000. 

0 Were there other monies that Mr. Cohen put into 
Richard Packing Company by way of assuming any liabilities? 

A Yes. There were half a dozen or so liabilities 
of things he guaranteed for the company, on — 

0 Excuse me? 

A On behalf of the company that he would be 

personally liable for. 

Q Could you explain what you aie talking about, 
so that the jury would be able to understand it? 

A Surely. 

There were a couple of bank loans that were taken 
out by the company and that Mr. Cohen personally, also 
personally guaranteed. And there were a couple of other — 
I believe there was a lawsuit that he was — judgment 
was passed against him, and a couple of attorney bills 
from the company. 

Q In connection with these bank loans, in other 

words, you are saying that Mr. Cohen guaranteed them, 
the company didn't have the money to pay, so they made 
claims against Mr. Cohen as guarantor; is that what you 
are saying? 

SOUTHERN DISTRICT COURT 
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That'* right. Mr. Co!en guaranteed in order that 
they would continue the outstanding loan at the time. 

Q How much is involved in those liabilities over 
and above the actual money that Mr. Cohen put into the 
company? 


A That was approximately $130,000. 

Q Had Mr. Cohen paid any of that? 

A Not to the bset of my knowledge. That is the 

remaining part of what he is still indebted for. 

w In other words, he hasn't paid it, but he still 


has an ,obligation? 

A That's correct. 

Q How much of that $130,000 is represented by 
judgments, if you know? 

A I'm not certain of the exact status of it. 


0 But some of that money is represented by 
judgments? 

c 

A Yes. 

Q Against Mr. Cohen, personally? 

A Yes. 

0 Are you familiar, ns a result of your work with 

the records of Richard Packing Company during the period 

from 1971 through 1973, in this respect, the salary 
records? 

i 
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A Yes. 


Q Did Mr. Cohen draw any salary from Richard 
Packing Company during this period of time? 

A No. 

Q How far back does that go, do you recall, when 


he stopped drawing salary? 

A I don't recall exactly. It must have been 
towards the end — around the first of '71, I believe. 

Q That he stopped drawing salary, and he hasn't 
received salary since, to the best ofyour knowledge? 

A Not that I know of. 

Q Would it be fair to say that Mr. Cohen was 

doing his bset to keep Richard Packing Company going? 

MR. FEFFER: Objection, your Honor. 

THE COURT: Sustained. 


Q Was Mr. Cohen making an effort, if you know, to 
keep Richard Packing Company going? 

A Very much so. 

MR. BLOCK: No further questions. 
CROSS-EXAMINATION 
BY MR. FEFFER: 

Q Mr. Dudovitz, when did you first come to 
Richard Packing? 


A That was in June of '69. 
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his father? 

1 A YCS. 

I Q What was his none? 

A A Joseph Cohen. 

m Q When did Mr. Joseph Cohen die? 

MR. BLOCK: I am going to object to this, your 
ir, as being remote. 

MR. PEPPER: Your Honor, it has to do with the 

money. 

THE COURT: I will permit this question, anyway. 

I want to see where it is going. 

It is cross-examination. 

Q When did he die, Mr. Dudovitz? 

A I'm not certain of the date. 

Q Approximately. Wasn't it around 1971? 

A Yes. 

Q Didn't Mr. Joseph Cohen leave a sizable estate? 

, < 

MR. BLOCK: I object to that, your Honor. 

What is that intended to prove? 

THE COURT: I can only assume something. 

Are you aiming to show where the funds came 
from which Mr. Cohen put back, or put into the business? 

MR. FEPPER: Absolutely, your Honor. There is 
also testimony about no salary being drawn. I want to go 
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into that. 

MR. BLOCK: I think we ought to go to the side 

bar. 

THE COURT: No. Overruled. 

Q Didn't Mr. Joseph Cohen leave a rather sizable 
estate? 

A I do not know. 

0 Isn t Mr. Milton Cohen in his own right a 
fairly wealthy man? 


MR. SEGAL: Objection, your Honor. 

THE COURT: Overruled. 

A I don't know what you term by "wealthy." 

Q I want you to describe the house that he lives in 

in Minneapolis-St. Paul. 

MR. 3LOCK: I object to that. 

THE COURT: Sustained. 

MR. FEFFER: Your Honor, there has been a series 
or questions — 

MR. ROBSON: If yoU r Honor please, I object 
to any speeches. 

MR. FEFFER: I think this is important, your 

Honor. 


MR. ROBSON: It may be important, but I still 
object to speeches. 
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I believe in the latter part of '72 . 

When was that? 

There was one in Grand Rapids and the other one 


was in St. Paul. 


Q When did the ones in California close. 


I am not certain of the dates. 


How many units were open in 1972? 

I can't be sure. I would say two or three. 


What were your primary responsibilities in 1971 


and 1972? 


MR. SEGAL: Objection, your Honor. 

THE COURT: Overruled. There was testimony, 

Mr. Segal, about his being controller during a period up to 
late 1971. My understanding is that he was not there betweei 
late 1971 and June, 1972. So you might want to rephrase you: 


questions. 


In 1971 what were your primary responsibilities. 


before you left? 

A It was a combination of — I did everything I 
could in respect to Circus Wagon. I was actively involved 
with the units, we had nobody to oversee them, and I was 
actively involved in Resort Products at the same time. 

Q Weren't you the person at the company primarily 
responsible for the dune buggy operation at that time? 
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I would say so. 


Q Isn't that true when vou returned to the company, 
weren't your responsibilities heavily involved with that 
company? 

A With reference to June of '72— 

Q When you returned in '72, yes. 

A It was really anythin? I could do at that time. 

You know, you speak on the operation of Circus Wagon, but 
even if there weren't many units open there were still other 
obligations and things that had to be done. 

MR. FEFFER: I have no further questions, your HOnor 

MR. SEGAL: I have no questions, your Honor. 

MR. ROBSON: No questions, your Honor. 

THE COURT: Mr. Block? 


Honor. 


question? 


MR. BLOCK: Just let me confer one moment, your 


THE COURT: Of course. 

(Pause.) 

MR. FEFFER: Your Honor, may I ask just one more 


THE COURT: Yes. 


BY MR. FEFFER: 

0 Was there any effort in 1972 when you returned to 
sell franchises, on your part? 
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2 

you have covered the matter of an oral conversation with 

3 

him. 

4 

Now, why don't you take it one step at a time. 

5 

Mr. Block? 

6 

MR. BLOCK: I have attempted to do that and I 

7 

am running out of steps, your Honor. 

8 

THE COURT: There is one more, if you would 

9 

take it. 

10 

MR. BLOCK: The% we are playing games, if I may 

11 

respectfully say so, and I would appreciate an opportunity 

12 

to approach the bench. 

13 

THE COURT: Let me ask the witness two questions: 

14 

You indicated that you wrote to Mr. Surnow on 

15 

two or three occasions? 

16 

THE WITNESS: That is correct. 

17 

THE COURT: Did you also receive correspondence 

18 

from Mr. Surnow in response to those inquiries, or were all 

19 

the writings only from you to him? 

20 

THE WITNESS: I did not receive anything directly 

21 

from my correspondence to him. 

22 

Q Did you receive anything indirectly? 

23 

MR. FEFFER: Objection, your Honor. He is asking 

24 

for conversations. 

25 

THE COURT: Let's find out if he received anything 
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in writing, if not directly, in a way that might be 
described as indirectly, from Mr. Surnow. 

THE WITNESS: The best I could say would be that 

Mx. Surnow did send a letter in respect to this commitment 
He was -- 

MR. FEFFER: Objection, your Honor. 

THE COURT: He sent a letter. Was that letter 
he sent sent to you? 

THE WITNESS: No, sir. 

THE COURT: Ask your next question, Mr. Block. 

0 Who was it sent to? 

A Mr. Cohen. 

Q What did the letter say? 

MR. FEFFER: Objection, your Honor. 

THE COURT: Sustained. 

Q Did you see the letter? 

A Did I see the letter? 

Q Yes. 

A Yes, sir. 

0 Let me ask you this question: To your knowledge, 
has a search been made by you and Mr. Cohen for that 
letter? 

A Not by myself, but I know Mr. Cohen — 

MR. FEFFER: Objection, your Honor. How does he 
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know, for example. 

3 

THE COURT: As far as you know, was a search 

4 

made by either of you? 

5 

THE WITNESS: Yes, sir. 

6 

Q Has the letter been able to be found? 

7 

A Not that I am aware of. 

8 

MR. BLOCK: Then, if your Honor please, I know 

9 

the letter itself is the best evidence, and we don't have 

10 

the letter, and I would like to adduce the witness' 

11 

recollection of its contents. 

12 

MR. FEFFER: Objection, your Honor. The best 

13 

evidence would be Mr. Surnow. 

14 

MR. BLOCK: We are trying to get him. 

15 

MR. ROBSON: The best evidence is not necessarily 

16 

Mr. Surnow and I object to that comment. 

17 

THE COURT: Yes, the jury will disregard these 

18 

comments. 

19 

If you will ask your next questio;., I will 

20 

listen to it. If there is a pending question, I will 

21 

have the reporter read it back. 

22 

MR. BLOCK: There is a pending question, your 

23 

Honor. 

24 

(Record read.) 

25 

Q What did Mr. Surnow say in response to the letters 
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that you had written him? 

MR. FEFFER: Objection, your Honor. 

THE COURT: Sustained. 

0 Was a commitment made by Mr.Surnow? 

MR. FEFFER: Objection. 

THE COURT: Sustained. 

0 If you know. 

MR. FEFFER: Objection. 

MR. BLOCK: I am asking the witness if he knows. 
MR. FEFFER: It is based on hearsay. 

MR. BLOCK: No, it is not. He is there as the 
controller of the company and he sees the correspondence. 

THE r fiQWT: May we approach the side bar, your 

Honor? 

THE COURT: You may. 

(At the side bar.) 

MR. BLOCK: My offer of proof is this: We 
don't have the letter. Somehow or another it has become 
lost. This witness is under oath and he saw the letter. 
When he says it was addressed to Cohen,it was addressed 
to Cohen and Richard Packing Company. 

My offer of proof i3 that this witness will 
testify that that letter talked about the $20,000,000 
commitment. 
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Mr. Cohen from Surnow — what did that say, to the best 
of your recollection? 

THE COURT: I want to find out a few things 

first: 

You indicated, just before the side bar, that 
you understood a search had been made for the letter 
from Mr. Surnow. 

THE WITNESS:That is correct. 

THE COURT: You understand that the letter 
can't be located? 

THE WITNESS: Right. 

r, HE COURT: Do you remember the date of the 

letter? 

THE WITNESS: I'm sorry, I don't. 

THE COURT: Do you remember if it was a one-page 
letter or a two-page letter or a three-page letter? 

THE WITNESS: I am afraid I don't, for sure. 

THE COURT: Do you remember to whom it was 

addressed? 

THE WITNESS: To Milton Cohen. 

THE COURT: Personally? 

THE WITNESS: Yes. 

THE COURT: Do you remember the letterhead, if 

any? 
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THE WITNESS: No, I don't. 

THE COURT: Do you remember how the letter ended? 
Was there a signature? 

THE WITNESS: I am quite certain there was. 

I am sure there was a signature yes. 

THE COURT: Do you remember the name that appeared * 
THE WITNESS: Jack Surnow. 

THE COURT: Was the signature in ink writing, 
ro did you see some sort of a copy? 

THE WITNESS: No, it was the original. 

I am really quite vague on the letter. 

THE COURT: You saw a letter — 

THE WITNESS: Yes. 

THE COURT: — to Mr. Cohen from Mr. Surnow? 

THE WITNESS: Yes, sir. 

THE COURT: What was the date of it? 

THE WITNESS: I don’t recall. 

THE COURT: You don't recall? 

MR. FEFrER: Could we have an approximation, 
your Honor? 

THE WITNESS: I would ..we to approximate in 
the area of April '70. 

THE COURT: Do you have a recollection of the 
contents of this letter? 
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2 

THE WITNESS: Actually, my recollection is quite 


3 

vague. 


4 

If I may, Mr. Cohen was ~ 


5 

THE COURT: No, don't go into that. 


6 

THE WITNESS: I don't know what to say, your 


7 

Honor. 


8 

MR. FEFFER: I object to anything further on 


9 

this, your Honor. 


10 

THE COURT: He says his recollection is vague. 


11 

You may take it from there. 


12 

BY MR. BLOCK: 


13 

Q Do you remember anything about what was said 


14 

in the letter, sir? 


15 

A Yes. 


16 

Q Would you tell us what you recall? 


17 

MR. FEFFER: Objection. 


18 

THE COURT: Overruled. 


19 

A I do recall mention of a financial commitment 


20 

that he was working on for the company. To the best 


21 

of my recollection, I recall mention of $20,000,000, 


22 

which was the figure he was looking for. This stands 


23 

out in my mind as a fact in the letter. 


24 

I can't honestly recall and be positive as to 


25 

what else was said in it, but it was on that order. The 
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letter was dtrictly in reference 


to this commitment he 


was working on for the company. 

That was the content. 


Did you have any conversations with Mr. Cohen 
on that subject after the letter came in? 


MR. 

FEFFER: 

Objection. 

THE 

COURT: 

Sustained. 

MR. 

BLOCK: 

I have no further questions, your 


Honor. 


SOUTHERN DISTRICT COURT REPORTERS. U.S. COURTHOUSE 
POLEY SQUARE, NEW YORK. N Y CO ? 4SiO 


4777 


y 





1 

2 

3 

4 

5 

6 

7 

8 

9 

10 
11 
12 

13 

14 

15 

16 

17 

18 

19 

20 
21 
22 

23 

24 
?5 


1338 

1 elmch Dudovitz-cross 4778 

CROSS-EXAMINATION 

BY MR. FEFFER: 

Q Are you sure about the date of that letter? 

A Am I sure? No. 

Q You testified that you had no clear recollection 
as to the letter, is that correct, except for this 
$ 20 , 000 , 000 ? 

A To the contents? 

Q Yes. 

A No, I don't. 

Q How many pages was the letter? 

A I don't know. 

Q Did Mr. Surnow have his name signed or was it 
typewritten? 

A I'm pretty certain it was signed — 

MR. ROBSON: Your Honor, this was asked and 
answered. I object. 

A I am pretty sure it was signed; quite sure. 

Q Yet you are able to recollect that the date of 

the letter was April 1970; is that correct? You remember 
seeing that date on the letter? 

A No, I did not. 

MR. BLOCK: If your Honor please, I object to 
counsel misstating the testimony of the witness. 
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2 


the COURT: What is your best recollection as 

3 

to the 

date? 

4 


THE WITNESS: i can g ive you the basis for my 

5 

saying 

that. 

6 


the COURT: No, what Is your best recollection 

7 

as to the date? 

8 


the WITNESS: My best recollection would be in 1 

9 

the area of April 1970. 

10 

Q 

Let me show you 64 in evidence, and ask you to 

11 

look at 

that and see if that may refresh your recollection. 

12 


(Pause.) 

13 

A 

All right, sir. 

14 

Q 

Does that assist you in refreshing your recollect!,r 

15 

as to the date? 

16 

A 

Not really. 

17 

Q 

Did you ever receive a commitment for $20,000,000? 

18 

A 

No ■— 

19 


MR. BLOCK: The actual money? 

20 

Q 

The actual money; I'm sorry. 

21 

A 

No, we did not. 

22 

Q 

Did you ever receive anything from Mr. Surnow? 

23 

A 

Not that I remember. 

24 

Q 

Did you ever issue a press release to the 

25 

financial 

community telling them that this money was not 
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going to be available? 

MR. BLOCK: Objection. No such evidence. 

THE COURT: Overruled. 

Would you please rephrase that? 

Q Did you ever issue a press release to the 
financial community telling them that this money was 
not available? 

MR. ROBSON: If your Honor please, there is an 
inference in that that there is an obligation to issue 
such a press release. 

THE COURT: Somebody says there was. 

Overruled. 

MR. BLOCK: That is like asking whether he 
stopped beating his wife last week. 

THE COURT: Is there an answer? 

A No, there is no reference made to it at all. 

Q You know Mr. Jack Hurley, don't you? 

A Do I know Mr. Hurley? No. 

Q You never met Mr. Hurley? 

A Never met him. 

Q Did you ever talk to him on the telephone? 

MR. BLOCK: I submit, if your Honor please, 
this is outside of the issues. 

THE COURT: Yes,.it is. 
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Louder-dir »ct 
AFTERNOON S SSSION 


1:50 p.m. 


(In open court; jury present.) 

THE COURT: You may proceed, Mr. Block. 
MR. BLOCK: The defendant Cohen calls Mr. 


Louder to the stand. 
WILLIAM L 


louder, J r. , 


called as a witness by the defendant Cohen, having 
been first duly sworn, testified as follows: 

direct examination 

BY MR. BLOCK: 

Mr. Louder, are you appearing here pursuant to 


subpoena? 


Sir? 


Are you appearing here pursuant to subpoena? 


A No, sir. 

0 You were never subpoenaed, or — 

No, the only subpoena, the firm had a record 

subpoena. But, to my knowledge, I have not received a 
subpoena. 

Q Where do you reside, sir? 

A In St. Paul, Minnesota. 

Q Are you connected with the present firm of 
Coopers & Lybrand? 
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A Yes, sir. 

Q What is your position now with that company? 

A I am a CPA and a partner in the firm. 

Q Was that firm known by a different name in 
1969 and 1970? 

A Yes, sir. 

Q What was the name of the firm then? 

A Lybrand, Ross Brothers & Montgomery. 

O Were you connected with the firm at that time? 

A Yes, sir. 

Q How long have you been connected with the firm. 
Coopers & Lybrand, and its predecessors? 

A I started with the firm in '52; I left for 
the service for three years, returned in '55 and have 
be«_n with them since. 

Q Sir, was there an engagement that — and we 
will call it Lybrand, Ross Brothers, that was the name it 
was known as in those days — was there an engagement 
by Richard Packing Company in 1969 of Lybrand, Ross 
Brothers? 

A Yes, sir. 

Q What was that engagement? 

MR. FEFFER: Can we have a time,your Honor, 
an approximate date? 


SOUTHERN DISTRICT COURT REPORTERS, U.S. COURTHOUSE 
FOLEY SQUARE. NEW YORK N Y. CO 7-45*0 









3 elmch 


1343 

Louder-direct 


4 


THE COURT: Yes. 

Could you tell us when, or approximately when, 
your firm was engaged to perforn accounting services 
for Richard Packing Company? 

THE WITNESS: Richard Packinq had been a client 
for a number of years. 

What happened in '69 is we were engaged to 
perform an audit. Prior to that time we gave tax 
assistance and general accounting assistance. 

Q About when did you start working on the 1969 
audit? And when I say "you," I mean the firm. 

Were you in charge pretty much? 

A I was in charge, but I would have staff men at 
the client's offices performing the audit. 

Q Right. So you were in charge. 

My question is this: When did your company 
start performing the 1969 audit, to the best of your 
recollection? 

A I don't recall the specific date, but it 
would be sometime before June 30th because one of the 
requirements was to — in an audit, is to observe 
inventories, and we had to be there before the year-end 
date to observe the inventories. 

0 That was June 30th of 1969? 
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annual report for which you did the figures, you and your 
company? 

A Yes, sir. 

Q Looking at that document, am I correct that the 
balance sheet was audited in that report? Is that correct? 

A Yes, sir. 

Q What does that mean, sir, in accounting terms, 
when you audit or eport figures and say that they are 
audited figures in connection with the balance sheet? 

A The basic financial statements consist of a 
balance sheet which list assets and liabilities, net 
worth. 

It also consists of a statement of net income 
which shows income and earnings reference, and it also 
shows shareholders' equity, which shows transactions, sale 
of stock, et cetera, in equity section. 

At that time; since then there is one other state¬ 
ment of cnanges which was not required in '69, plus 
the notes to financial staatments. The balance sheet in 
this case — our opinion can be generally directed to all 
the financial statements, but we can give an opinion 
on just the balance r eet. 

In the case of this company, it was their 
first audit. One of the requirements in auditing a 
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statement of income is that where inventory is material 

in the determination of Income, you have to observe 

the inventory or satisfy - the beginning inventory as 

well as the ending inventory, o, to satisfy yourselves 
by other means. 

When we were engaged, we were asked to perform 
a complete audit of all the ifnancial statements. I„ 
going back to the prior year, which had not been 
audited, we tried to satisfy ourselves as to beginning 
inventory by various means and ended up not being able to 

do so. at which time the scope of our audit was reduced to 
just doing the income statement. 
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2 

Q 

Am I not correct, you were able to certify the 

3 

correctness of the balance sheet, is that what you're saying? 

4 

A 

We rendered an opinion on the balance sheet. 

5 

There were some qualifications which should be noted in our 

6 

report. 


7 

Q 

You are referring to the certificate on the last 

8 

page, is that correct? 

9 

A 

Yes. Actually the financial statements and notes 

10 

are the 

company's representation. We audit or test or examin 

11 

the financial statements and then render an opinion. So the 

12 

opinion 

which you commonly see with the accountant's name 

13 

and the 

accountant's signature is the fact that they give 

14 

an opinion that it does present fairly or that it doesn't. 

15 

In this 

case, we had a qualified report. 

16 

Q 

With respect to the balance sheet did you give us 

17 

your opinion that that was correct pursuant to generally 

18 

acceptable accounting standards? 

19 


MR. FEFFER: Objection, your Honor. 

20 


THE COURT: Sustained. 

21 

Q 

What was the opinion you gave with respect to the 

22 

balance 

sheet? 

23 


MR. FEFFER: Objection. It's in evidence. 

24 


THE COURT: Sustained. It is in evidence. I 

25 

think that's the point counsel makes. 
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MR. BLOCK: This in « certificate which the 
witness prepared and since we an dealing with a rather 
abstruse subject, a little explanation would be in order. 

THE COURT: The background is fine, but his opinio- 
is set forth in evidence in written form and you can read 
from it, Mr. Block. 

Q With respect to the balance sheet, sir, I'd like 

to read the first paragraph of the accountant's report; that 1 * 
the certificate. 

A That's the scope. The first paragraph tell, what 
we did. J 

0 It reads this way and I am reading from the 1969 
annual report, it's Exhibit 13A in evidence: 

We . *ve examined the balance sheet of Richard 
Packing Company at June 30, 1969. Our examination was made 
in accordance with generally accepted auditing standards and 
accordingly included such testis as the accounting records 

and such other auditing procedures as we considered necessary 
under the circumstances." 

And then the next paragraph says: 

In accordance with the terms of our engagement 
we have not examined the statement of income and shareholders 
equity for the year ended June 30, 1969, which have been pre¬ 
pared from the books and records without audit. Accordingly, 
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2 

we express no opinion on the statements of income and share¬ 


3 

holders equity. 


4 

"In our opinion, subject to the ultimate realiza¬ 


5 

tion of investments and advance to subsidiary and associated 


6 

l 

companies through profitable operations of these companies 


7 

and the obtaining of adequate financing for these companies 


8 

which are newly organized and operating, with newly developed 


9 

products as explained in note 2 to financia statements, the 


10 

accompanying balance sheet presents fairly the financial 


11 

statement of Richard Packing Company at June 30, 1969 in con¬ 

. 

12 

formity with generally accepted accounting principles appliac 


13 

on a basis consistend with that of the preceding year." 


14 

Is that what you meant, sir, when you say you 


15 

certified the balance sheet with certain qualifications? 


16 

A Yes, sir. The qualifications being a part.of 


17 

the "subject to Following our opinion it says "Subject 


18 

to the ultimate realization," etc. That is the qualifica¬ 


19 

tion. 


20 

Q You were not able, however, to render an opinion 


21 

as to the correctness of the statement of income,, isn't 


22 

that correct? 


23 

A Yes. 


24 

Q And why was that, sir? Was that attributable to 


25 

j 

the inventory that you mentioned before? 
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MR. FEFFER: Objection, your Honor. 

THE COURT: Sustained. 

0 Why was that? 

MR. FEFFER: Objection, your Honor. 

THE COURT: In this ease where we have an accoun¬ 
tant who i, going to be discussing opinions. I am going to 
permit an answer. 

Q Why was that? 

A As to why we did not give an opinion on the 
income statement? 

Q Yes. 

A Again, I mentioned this earlier, we tried to 

substantiate the beginning inventory records which require 
normally either a variant, which was impossible to do at that 
time, or by some other manner of establishing the beginning 
balances, such as perpetual inventory records, of which there 
were none, substantial shipments in time that there would not 
be any time to make enough production to meet that, and none 
ofthose procedures were possible, so after a good deal of 

effort we decided that it was not possible to give an opinion 
on the income statement. 

Q When was your report completed, sir, and if you want 
to refer to the document, you can do so. 

A I can just give the dates on our report. it is 
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December 29, 1969, which indicates the date we completed our 
field work. And then we say except March 20, 1970 as in 
notes 2 and 3, and that covers certain facts and notes 2 and 
3 which were updated before the reports were issued. 

Q What does updating mean? 

A We put in more current information. 
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Q Can you give us an example? 

A For instance, in note 2, we disclosed advances 
to subsidiaries which had increased substantially since the 
balance sheet day, and in note 2 we put in updated market 
values of securities where the market values had changed sub¬ 
stantially from the balance sheet date. 

Q So, in other words, your report, at least in the 


9 

10 

11 

12 

13 

14 


15 

16 
17 


I 


I 


18 

19 

20 


21 

22 


I 


23 


25 



notes, brought the situation up to date from June 30, 1969, 
is that what you're saying? 

A No. The only thing updated were the two items 
I mentioned because there were major changes since the date 
of June 30th and w» went back and did enough additional work 
only in these two areas to updatethem, no others. We didn't 
update everything else. If we thoujht it was major, we might 
have considered it, but-- 

Q Why» sir, did it take your company from, starting 

let’s say, some date before June 30, 1969, to December of 
1969 to finish your field work? 

A Well, there were a number of matters. First, 
you had a new company — not a new company, but faitly new, 
and theyhad never been audited before. There were certain 
records that have to be prepared, the books have to be postec 
to date and certain accounting analysis, all of which is 
done by the client. As an auditor you have to be independent 
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and you can't be a bookkeeper and an auditor otherwise you're 
auditing yourself. 

So we allow time for the company to bring their 
records up to date. In this instance there were also some 
acquisitions made which those books — there were not finan¬ 
cial statements available and they had to be brouqht up to 
date. You go through the.process of the company bringing 

t 

their books up to date, preparing the analysis, schedules 
of detailed accounts and in addition there were a good deal 
of very complex accounting problems to be resolved in this 

audit. , « 

q was the operation of Richard Packing Compary 

during this period that you were working on it a fairly 
far-flung operation, geographically, do you recall? 

A Well, within the United States, the subsidiaries 

were located in Los Angeles and they did have operations sore 
where in the Carribean, I believe, and Bermuda, and we used 
an office down there to do work. They had inventory in 
Bermuda and manufacturing operations - actually the opera¬ 
tions in California were ( much larger tnan they were in St. 

Paul. 

q so it was a rather complicated set up? 

MR. FEFFERs ^Objection. 

THE COURT: Sustained. He didn't say that. 
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TLj COURT: Tell us, .f you can, or, say, in 
January of 1970 if you finished /our field work at the end 

of December, '69, why wasn't the report issued shortly there-! 
after? 


THE WITNESS: We fini3hed our field work but at 
thattime we started to put the notes together, and everything 
like that. I would have to, I think, go to the work papers 
to give specific reasons as to what was done at that time 
and what still remained at that time. j 

Q But your best recollection is that it was the 
preparation of the notes, bringing it up to date? 
n Yes, sir. 

Q Why did the field work take from sometime in 
June of 1969 until Deceuber of 1969 to be completed? 


A Well, in the newly acquired companies they had 
to take inventories for the first time and price the inven¬ 
tories and the product was such, and it was a new product, 
and there were model# involved in the body of the dune buggy 
and in the round boat and we had to come up with costs of 
those models and they would be capitalized, a fixed asset, 
and the company had no cost system, no previous history of 


evaluating these things or keeping track of these costs 


in a manner that accountants normally do, and management 
didn'*- have the experience or the level of accounting ability 
to do that. 
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Normally, management would price the inventory 
and we would substantiate the prices and they would deter¬ 
mine the cost of models, and so forth. In this case, none 
of that had been done, we had to work with them and try to come 
up with these costs, and that took time. It took time to get 
the information, to make the decisions, and so forth. 

Q It also took time to check out the inventory. 

A That's the inventory of Resort Products — 

Q No, I'm talking about the inventory — 

A The inventory of Richard Packing was fairly simple. 
It was Resort Products, the dune buggies and boats that took 
a lot of time, and also the costs. The one question of Resort 
Products would be, recognizing the franchise income — that 
took some time too. 

Q Were there other problems you had in connection 
with this audit, in connection with calculating franchise 
income, and that sort of thing — 

A Yes. At that time there was a lot of discussion 

* 

of when to recognize the income when you sell a franchise. 

There were some articles written on it, and the American 
Institue of CPA'.s had not issued a definition of how to 
recognize that income. So we had to spend a good deal of 
time ourselves reviewing the contracts to try to see what 
the current status was in the accounting literature as to 
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what the best accounting would bo. There was a question of 
accounting and then applying tha- accounting to the contracts 
for those franchises that Richard Packing had contracted .or. 

Q The question I asked vou just a couple of minutes 
before related to the problem you said you had in verifying 
the opening inventory of Richard Packing Company? Do you 
remember you talked about that? 

A Yes. 

Q And I asked if that was a time consuming operation 
as well. 

A Oh, yes. Work had to be done to try to establish 
thainventory and when we finally were unsuccessful, all that 
work was just wasted and we went back to the other things, 
concentrating on the balance sheet. 

THE COURT: I’m a little confused. You just 
answereo relative to Richard Packing but a few moments ago 
I thought you said the Richard Packing inventory was simple 

but that you had problems pricing the inventory of Resort 
Products? 

A There are three things there. First, let’s 
take Richard Packing. 

We had the beginning inventory and the ending 
inventory, both of which you have to be able to be satisfied 
with in order to give opinion on the : : ncome statement. The 
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beginning inventory we could not substantiate. The ending 
inventory was fine. We were there to observe the inventory, 
we could see the management's counts of the inventory and the| 
pricing was relatively simple. The beginning inventory we 
were not available to observe it. The other inventory I 
talked about was the companies that were acquired in California, 
and there we had manufactured products which were quite com¬ 
plex and pricing had not been done before. 

We also had molds which were developed by the 
company themselves and we had to come up with a cost, be¬ 
cause you record the cost on the balance sheet, of those 
fixed assets, and those inventory items, and without a cost 
system we had to go back and try to create history and make 
statements to come up with the amount to be capitalized. 

Does that clarify it, sir? 

THE COURT: Thank you. 

MR. BLOCK: I have no further questions. 

THE COURT: Mr. Feffer, you may examine. 

CROSS EXAMINATION 
BY MR. FEFFER: 

Q Mr. Louder, you testified to doing quite a bit of 
work on the 1969 annual report, and I believe the date on 
the back, your letter, is December 29, 1969? 

A Yes, sir. 
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0 Is it not correct that on that date you had 
completed the work you described? 

A We had completed the field work, examininq the 
client's records, at that time. 

Q Do you normally write a letter, as is contained 
on the back page of the annual report, before your work 
is finished? 

A You mean do we write our report hero at that time' 

Q Yes. 

A Sometimes we do; sometimes we don't. 

Q Do you recall how long it took you once vou 
finished the field work to compile it in the form that you 
see now, until you were ready and finished with the 
product? 


In other words, after -- 
MR. BLOCK: I object to that. 

Q After December 29th, can you recall approximate! 
how long it took you to put the informat , tooethor to 
present it to Richard Packing Companv? 

A Well, it would have taken beyond the March 20th 
date, because we went back and updated — 

Q I am talking about as of December 29, 1969> 
at that point, what did you do? 

A We had to evaluate the audit, the information 
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we had, to determine whether we would render this opinion, 
and, of course, the items here that we qualified it 
for were the items we considered. 

Most reports go out in what we call clean 
opinion, not qualification. When you have a qualification, 
it is carefully considered, and that is what we did here. 

Q You wrote that letter to the board of directors 
on the 29th before you in fact knew that it was accurate? 

A No. This report was issued sometime after 

March 20th. 

0 I understand that, but you said — it is dated 
December 29, 1969? 

A Yes. 

Q And it makes certain representations on behalf 
of Lybrand, Ross? 

A December 29th is the date you complete your field 
work and under the standards of our profession, it says 
that you date your report the date you finish your field 
work. 

That is not the date you issue the report. 

Q I am not talking about the physical issuance 

& 

of this report. 

A We don't have anything to do with the issuance 

* 

of this report. 

1 
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Q As of December 29, 1969, were you able to make 
representations that are contained in that letter? 


A No. 

Q HOW long did it take you thereafter, if you can 

recall, to make the representations that are contained 
in this letter? 

A It would have been sometime after March 20th. 

Q Sometime after March 2< th? 

A Yes, sir. 

Q Did you have all the information that you 

needed to compile the 1960 annual report in hand on 
December 29, 1969? 

A No. 

It is hard to say yes or no. 

Q What information didn't you have as of that 

date? 

A The field work had been completed, the 

evidence, the normal test: g, and so forth, but we can't 
issue a report until we complete the evaluation basis. 

I doii't recall what all we did after that date. 

I am not positive. We could have been in a position where 
we had not yet made the decision as to when to recognize 
the franchise income. 

We may have had the information and were making 
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A No. I think if you read the paragraph before, 
that explains that. 

q I understand that, but is this number affected 
in any way by the accounting change you referred to, or 
is it just the income from these franchises? 

A We are saying they had 6 units on which they 
collected money, I believe. If I could see that — 
q Sure (handing). 

A I apologize. 

If this was a year ago, I would have been more 
familiar with it. 

We say at June 30,1969, the company had entered 
into 6 franchise license agreements for Circus Wagon 
Restaurants. 

Q Those are the only agreements for which money 

had been received? 

A At June 30th, yes, sir. 

q Did you prepare subsequent annual reports or 
just the '69 one? 

A No. They engaged other accountants after us. 

0 I notice that you say there are 6 units, and 
then in the next paragraph, there is, "In addition, the 
company entered into agreement for the execution at future 
dates of 12 license agreements, for an aggregate sales 
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Price of $190,000"; is that correct? 

A Yes. 

Q Are those numbers at all - were they affected 

in any way, the 6 and the 12 hv u 

6 12 ' b Y this change in accounting 

principles that you referred t-n i _ . 

y u irererrea to, in terms of just the 

number of units? 

A No, but maybe somebody would have said those 
others should be recognized as income. 

Q That would have no effect on the number of units 
stated there, 6 and 18 — 

MR. BLOCK: 6 and 12. 

a I don't see where it has any accounting signif¬ 
icance. The accounting significance was whether you 
should recognize the dollars or not. 

The number of units, whether it was 1 and 120, 

or 10 and 120, it didn't make any difference accountingwise. 

MR. FEFFER: i have no further questions. 
CROSS-EXAMINATION 

BY MR. SEGAL: 

Q Mr. Louder, as a result of the alteration in 

accounting principles, was it necessary for you to eliminate 

the listing of franchises that had been obtained by Richard 
Packing? 

A I don't understand what you mean. 
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show more or less profit in a period if your beginning 
inventory is not correct. 

Q That is a very painstaking process, is it not, 

working back to a starting inventory from a closing 
inventory? 

A Yes. 

Q It is a time-consuming process? 

A Yes. 

Q With respect to this annual report or financial 
report, did you ever have any conversations with Mr. 

Cohen or anybody in the company with respect to the date 
when that report would be complete? 

MR. FEFFER: Objection, your Honoi. 

THE COURT: Well, let's just get a yes or no 

answer. 

Do you recall? 

A In the course of an audit, there are a number of 
conversations, and certainly when we are going this long, 
there are questions of when the audit will be finished. 

So, yes, there were questions. 

0 Did you have conversations with Mr. Cohen with 
respect to when the audit would be complete? 

A Yes. I don't recall anything specific, but 
there were questions from he and his associates as to when 
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we would he finished. 

Q Can you recall specifically any conversations 
with Mr. Cohen? 

A Not any specific ones, no. 

0 Can you recall in substance the general nature 
of the conversations with Mr. Cohen about the date when 
the report would be completed? 

A Just the normal client saying, "When are you 

I 

going to get do.ie, get it out," and so forth. 

MR. ROBSON: No further questions. 

MR. BLOCK: I have nothing further, your Honor. 

MR. FEFFER: Nothing further, your Honor. ( 

I 

MR. SEGAL: Nothing further. 

THE COURT: You are excused, Mr. Louder, and 
I thank you for coming. 

(Witness excused.) 

MR. BLOCK: If your Honor please, the defendant 
Cohen rests at this time, subject to a condition which 
I stated to your Honor at the side bar. 

THE COURT: Very well. 

Mr. Seqal? 

MR. SEGAL: At this time, your Honor, 1 would 
like to mark in evidence certain items which have beer, 

I 

obtained from Financial Programs. 
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MR. BLOCK: No, your Honor. 

THE COURT: Very well, you may proceed, Mr. 

Robson. 

MR. ROBSON: We call Mr. Harvey Pohl. 
HARVEY POHL, called as a witness 

by the defendant Duboff, being first duly sworn, 
testified as follows: 

DIRECT EXAMINATION 
BY MR. ROBSON: 

Q Mr. Pohl, what is your occupation? 

A I am a certified public accountant. 

Q How long have you been a certified public 
accountant? 

A Since 1960. 

Q Are you certified in the State of New York? 

A I am. 

Q Are you with a firm? 

A Yes 

Q What is the name of that firm? 

A Levine & Pohl. 

Q Did there come a time when Levine & Pohl 
were retained by the firm of Kelly, Andrews & Bradley, 
Inc., to act as their auditors? 

A Yes. 
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0 Do yo» >w approximately when that was’ 

A It was sometime in the late ’60’s. I couldn't 
identify it. 

It was pretty close to the inception of the 

firm. 

Q If I tell you the firm commenced business 
approximately the first or second week of September, 1968, 
would that refresh your recollection? 

A It would probably be within a six-month span. 

0 How long did you continue as their auditor? 

A To my knowledge, until they effectively went out 
of business. 

THE COURT: When was that, in point of date? 

THE WITNESS: Again, i<; is difficult for me 
to identify. 

My partner, who was the principal partner in 
charge of Kelly, Andrews 5. Bradley's work, I assisted 
him at times on our audit engagements, so my memory 
isn't entirely clear. But it wa i probably '71 or '72. 
Probably '71, I would think; ’70 or '71. 

0 Did there come a time during the course of 
your employment or retention by Kelly, Andrews & Bradley 
when your firm commenced work or. an annual audit? 

A Yes. 
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Do you remember what the fiscal year was? 


Yes. I'm pretty sure their fiscal year was 


May 31st. 


Q So that sometime after May 31, 1969 you would 


have been performing services in connection with an audit 


for the year ended May 31, 1969; is that correct? 


Yes. 


In the course of that audit, did you and/or 


your partner prepare workpapers from txme to time with 


respect to material that you had discovered? 


We did. 


(Defendant Duboff's Exhibit X was marked for 


identification.) 


Mr. Pohl, I show you what has been marked 


Defendant Duboff's Exhibit X, which consists of two sheets 


of paper, and ask you whether you can identify that 


document? 


Yes. It's an analysis that I prepared on 


July 2, 1969. 


Is that your handwriting which app ars on the top 


sheet? 


A Yes. 


Q What about the document which is attached to 


the top sheet, do you recognize that? 
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A I can't say that I do. I may ver well have 
seen it, but I don’t recall. i -ee that I ndicated 
that — 


Don't tell us what is in there. 

You recognize the to. sheet as a worksheet 
which yoti prepared? 

A Yes. 

Q But you don't recognize the bottom sheet. 


A No. 


It's four or five year?; ago. 

Q Was this prepared in connection with the >udit 

of Kelly, Andrews & Bradley? 

A Yes. 

Q Was this sheet among the sheets which was 
turned c. er to the United States Attorney's Office by 
your office? 

A That's correct. 

MR. ROBSON: Your Honor, I'd like to offer the 

top sheet. I would remove the bottom, since the witness 
says he does not specifically recall it. 

MR.FEFFER: May I ask seme questions on the 

voir dire, your Honor? 

THE COURT: You may. 

VOIR DIRE EXAMINATION 
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2 

BY MR. FEFFER. 


3 

q Mr. Pohl, you testified that the top sheet is all 


4 

in your handwriting, is that correct, all the entries 


5 

h 

thereon, the bottom included? 


6 

A No, I didn't say that. Just that I recoqnize 


7 

it's my handwriting. 


8 

This notation in the lower right-hand corner 


9 

is not my writing. 


10 

q How about the bottom? 


11 

A Yes. Everything else except that is mine. 


12 

q This document when it was presented to you was 

, 

13 

stapled together, is that correct? 


14 

A Just now, yes. 


15 

q Was this document, the top document, prepared 


16 

by you in the regular course of business? 


17 

A Yes. 


18 

q Was the second document maintained — the docu¬ 


19 

ment that I am now holding in my hand — was that maintained 


20 

by your firm also in the regular course of business? 


21 

a I don't know. 


22. 

Q Were these documents subpoenaed from yoj? 


23 

A I believe that our workpapers w^»rc turned over 


21 

to the U. S. Attorney's Office, to some extent. I don't 


25 

know to what extent. 

• 
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Again, my partner handled the Kelly, Andrews & 

Bradley account. He was directly involved in the turnover 

to the U. S. Attorney's office. 

0 This document makes reference to an attachment, 

is that correct? 

A Ye* 5 *. 

MR. FEFFER: Your Honor, at this point, this 
document was attached originally I think in view of 

* 

completeness, that all of the exhibit should be received 

i 

together. 

THE COURT: You have no objection to the entire 
exhibit being received? 

MR. FEFFER: No. 

MR. ROBSON: I had no objection, either. I just 
didn't have a foundation for it. 

THE COURT: I appreciate that. Apparently, 
there is no objection f rom the Government. 

Let's just l )w xt to *1r. Block and Mr. Seqal. 

MR. FEFFER: I have one further question. 

BY MR. FEFFER: 

Q Who did you communicate with at Kelly, Andrews & 
Bradley with respect to the work you did? 

A I think there were various people that I commun¬ 
icated with. 

i 
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Q Do you know a Mr. Daniel Driesman? 

A Yes, I had spoken to Dan Driesman, but I think 

that with respect to this particular audit, my recollection 
is that I had no dealings at all with Mr. Driesman. 

He didn't become active in this thing until later on. 

Q Active in what thing? 

A As far as managementwise. 

Q So your testimony is, on the date of this 
document, Mr.Driesman — 

MR. ROBSON: Your Honor, I don't think this is 

proper voir dire. 

MR. FEFFER: I'm trying to find out how this was 
prepared, your Honor. 

MR. ROBSON: It was prepared in the course of 

an audit. 

THE COURT: If you want to go into those matters 
on cross-examination, you may. He said he prepared this 
in the regular course of business. If you want to ask him 
anything specifically along the line's of how or when, 
you may. I think that is quite appropriate. 

But I don't think that other matters should be 
be gone into now. 

0 This was prepared on the date listed hero, that 
would be July 2, 1969; is that right? 
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A Yes. 

MR. FEFFER: I have no objection. 

THE COURT: Would you show the document to 
Mr. Block and Mr. Segal? 

(Pause.) 

MR. BLOCK: No objection. 

MB. SEGAL: No objection. 

THE COURT: Received. 

(Defendant Duboff's Exhibit X was received in 

evidence.) 

MR. ROBSON: With your Honor's permission, I'd 
like to read certain items here to the jury. 

(Mr. Robson read to the jury from Defendant 
Duboff's Exhibit X in evidence.) 

BY MR. ROBSON: 

Q Does "PH" stand for Harvey Pohl? 

A Right. 

(Mr. Robson read to the jury from Defendant 
Duboff's Exhibit X in evidence.) 

Q Do you recall, Mr. Pohl, the items which are 
included on this worksheet, the three $15,000 checks? 

A Yes. 

Q Did you have occasion to have any conversation 
with anybody about those $15,000 checks? 
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A Well, in the course of my work, I was attempting 
to verify all assets and liabilities of Kelly, Andrews & 
Bradley, and look into any expense items which might be 
of a different, unusual, extroardinary, unusual nature, 
and this was one of them. 

The documents that I saw relating to it were 

vague as far as the description of what services encom¬ 
passed — 

MR. FEFFER: Your Honor, I think Mr. Robson asked 
for a conversation. 

THE COURT: Yes, I don’t think it is responsive 

so far. 

Do you want to strike it? 

MR. FEFFER: Yes, your Honor. 

THE COURT: Strike it. The jury will disregard 

it. 

Read the qustion back. 

Q I can repeat the question. 

I 

Did you have a conversation with anybody with 
respect to checks payable to Kei 3 s & Company? 

A Yes. 

0 With whom did you have that conversation? 

A Bernie Shwidock. 

Q Do you recall when approximately that conversation 
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A July 2, 1969. 

q Where did that conversation take place? 

A I* the offices of Kelly, Andrews Uiradley, 

somewhere on John Street, I think they were located. 

0 Would you tell us to the best of your recol¬ 
lection what you said to Mr. Shwidock and what he said 

to you? 

A 1 found — 

q Just tell us what you said. 

Is that what you said to him? 

THE COURT: What you said to him and what he said 

to you. Just tell us the conversation. 

A The conversation was that I have these three 
Items of expense, three $15,000 items being paid to 
Reiss a Company. The documents on them rendered to 
Kelly, Andrews i Bradley were kind of vague as to what 
type of advisory services they are, "and would you fill me 
in on just what is, Bernie?" That was the conversation. 
q What did Mr. Shwidock say? 

A His response to me was that it was regarding some 

Israeli deal that they had been working on. 

q Was it pursuant to that conversation that you 

made this notation on this worksheet? 
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MR.. ROBSON: No further questions, your Honor. 
CROSS-EXAMINATION 
BY MR. FEFFER: 


Q Let me show you 24-A aid 24-B and ask you to 
look at the pink sheets that are attached to each. 

Are these the invoices which -- 
A I couldn't say for sure. They very well might 

be. 


Q These are the types of invoices that you are 
referring to that were vague? 

A Again, I am still vague as to whether this is 
what I actually saw. 

Q Why don't you read that? 

A I see. 

0 Is that similar, to the best of your recollection, 
to the type of thing that you and Mr. Shwidock talked 
about? 

A I can't recall whether this was or not. 

Q But is it similar? 

A I can't recall whether it was similar. 

Q You testified that the invoices that you saw 

referred to services rendered for the Reiss Bank; is that 
correct? 
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2 

A 

Well, to the extent that those pink sheets read 

3 

services 

rendered for specific months, they are similar. 

4 1 

yes. 


5 1 

Q 

Doesn't 24-A in fact say, "For services rendered 

6 

in our advisory capacity for the months of September, 

7 

October 

and November, 1968"? 

8 

A 

Yes. 

9 

Q 

And doesn't 24-B say the same thing with respect 

10 

to other months? 

11 

A 

Yes. 

12 

Q 

And the second page on 24-B say the same thing? 

I 

13 

A 

I didn't see the second page. i 

14 


(Document handed to the witness.) 

15 

A 

Yes. 

16 

Q 

So these would be similar to what you saw, is 

17 

that correct? 

18 

A 

I don't remember precisely what I saw. 

19 


MR. FEFFER: No further questions,your Honor. 

20 


MR. BLOCK: No questions, your Honor. 

21 


MR. SEGAL: No questions, your Honor. 

22 


MR. ROBSON: No questions,your Honor, but could 

23 

I take 

just one moment to pass this exhibit to the jury? 

24 


THE COURT: Yes. 

25 


Do you want me to excuse the witness? 


t 
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MR. ROBSON: You can e:cuse the witness — 

H '* FEFFER: s°rry, your Honor, may i a , k 

one question? I overlooked one .hing. 

THE COURT: All right. 

BY MR. FEFFER: 


Q What is your best reco lection as to when Mr. 
Driesman started to work at Kelly, Andrews & Bradley? 

MR. ROBSON: Objection. 

MR. SEGAL: X object. 

THE COURT: Overruled. 

A It was sometime after C first became involved 
with them. I would say probably about a year. 

I was there very, very rarely. 

Q What is your partner's name? 

A Robert B. Levine. 

0 Wasn't Mr. Levine the oerson who handled 
the audit that you referred to, primarily? 

A Primarily, yes. I „ a , just assisting him on 
this particular audit. 

Q Was Hr. Levine present during this conversation 
with Mr. Shwidock? 

A I don't recall. He may have been there that 
day and he may not have been. There were times when 
I was up there by myself. I knew what had to be done and 
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I tried to do it. He didn't have to be around. 

Q 1 understand that. 

Was Mr. Driesman a certified public accountant? 
MR. SEGAL: Objection, your HOnor. 

THE COURT: Overruled. 

A I heard only recently, within the last five 
or six months, that he was a certified public accountant, 
from a third party. 

MR. FEFFER: No further questions. 

THE COURT: All right. 

Anything else of the witness before I excuse him? 
MR. FEFFER: Wait a minute, your Honor. I wanted 
to get a document from downstairs and it just arrived. 
(Pause.) 

MR. FEFFER: I'd like to have this marked, your 

Honor. 

(Government's Exhibit No. 93 was marked for 
identification.) 

BY MR. FEFFER: 

Q I want to show you what has been marked as 93 
for identification and ask you to look at the first page 
and the date specifically thereon. 

A Yes. 

Q And then ask you to look at the information 
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contained therein and see if it doesn't refresh your 
recollection that Mr. Driesman was in fact at Kelly, 

Andrews in 1968. 

MR. SEGAL: I am going to object to this. It 
started on an irrelevant tack anti now we are compound i ncj 
it. 

THE COURT: I am going to overrule it. I don't 
see the relevance of it, either, frankly, but if the 
witness can answer the question, fine. 


A What I said to you was that I had no dealings 
with Mr. Driesman and to my knowledge he was not 

1 


involved in the operation of Kelly, Andrews & Bradley. 

I think he may have been a principal in it from the 
inception. This is possible. 

Again, I'm not sure of that. But as far as 
dealings were concerned, audit questions were concerned, 
in my work I never dealt with nim. 


MR. FEFFER: Thank you very much. 

No further questions. 

THE COURT: Anything else? 

MR. BLOCK: No, sir. 

MR. SEGAL: No, sir. 

MR. ROBSON: No, sir. 

THE COURT: Thank you very much. You are excused. 

# 
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by the defendant Deutsch, having been first duly 
sworn, testified as follows: 


DIRECT EXAMINATION 
BY MR. SEGAL: 

Q Mr. Mayer, how are you employed? 

A I am the principal of Mayer & Schweitzer, an 
over-the-counter market-making firm. 

Q How long have you been a principal of that firm? 

A Since its existence, in 1969. 

Q Do you perform any particular function as a 
•principal in that firm? 

A I am an over-the-counter trader and market-maker. 

Q Can you explain to us your education, please? 

A I graduated from the University of Pennsylvania 
with a bachelor of science in economics, Wharton School 
of Finance and Commerce. 

Q Have you participated in any committee or have 
you belonged to any organization relating to the stock 
market or the over-the-counter trade? 

A I am on the National Association of Securities 
Dealers over-the-counter traders examination committee. 

Q Can you explain to us briefly what that committee 
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industry to create an exmination directly related to 
qualifications of over-the-counter traders. 

Q How many members of the Street are on that 
committee? 

A Four. 

0 Are you a member of any other committees? 

A Yes — 

ME. FEFFER: Your Honor, may 1 just inquire what 
Mr. Mayer is reading from? 

MR. SEGAL: Mr. Mayor ii reading from — 

THE COURT: No, let Mr. Mayer tell us. 

THE WITNESS: I have a list of organizations 
written in pencil on this piece of paper. 

Q Are those organizations which indicate your 
membership, and in different committees? 

A Yes. 

Q Did I ask you to jot those down for your ov/n 
purposes in order to — 

A Just to refer to them, yes. 

Q Very well. 

Can you tell us what other committees you are 
a member of? 

A I am on the District 12 nusinoss Conduct 
Committee, which is the -- District 12 is the Now York 
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Metropolitan area, of the National Association of Securities 

Dealers. 

q Can you tell us what the work of that committee 

is? 

A That committee is to hear industry complaints 
relating to other traders or dealers in securities, as 
members of the National Association of Securities Dealers. 
q What kind of complaints are these? 

A Trade practice complaints. 

q Arc there any other committees or organizations 

of which you are a member? 

A' Yes. I am on the National Association of 
Securities Dealers automatic quotation rules committee. 
NASDEK rules committee. 

Q Can you explain to us what the work of that 
committee is? 

A That committee determines the rules and regu¬ 
lations as applied to the automatic quotation system, 
known as NASDEK, which is a trading tool, a quoting device 
and a trading tool used in the over-the-counter market. 
q How long have you been a member of that 

committee? 

A Approximately one ycai. 

q How many members are on that committee? 

soiiTHr mn nisviiiCT COUNT HM-omiHS, H.V cotinTMtwsr 
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A There are approximately twelve. 

Q I neglected to ask you about the size of the 
membership of the District 12 committee. 

A I don't know the answer to that because it's 
a rotation of people in the industry that are qualified 
to hear these complaints. I don't know. 

Q How long have you been a member of this 
committee? 

A About three months. 

Q Are you a member of any other committee? 

A I am also a member of the Rules and Regulations 
Committee of the Securities Traders Association of New 
York, which is a voluntary trading organization made up 
of over-the-counter traders. 

Q Can you explain to us briefly what the work of 
that committee is? 

A That committee is a committee that disseminates 
changes in the rules and regulations to the membership and 
also initiates chanqes which we think the industry -• may 
be desirable for the industry. 

0 You spoke about the NASD, the National Association 
of Socuriticu Dealers. 

Can you tell un briefly what that organ i/.it i on 


is, what its function is? 
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Q could you indicate to us what its relationship 

might be to other similar firms in the industry? 

A I'm not quite sure I Know what you mean. 
q In terms of site or ranking in the industry. 

A I don't honestly know that I could give you a 

ranking. The best way is the way I expressed it: It's 

a major factor. 

Whether we are sixth, fifth or ninth, I really 
couldn't, say. 

■' q how long have you, yourself , been a trader? 

A For fifteen years. 

. or CT ive us the definition 

q Can you explain to us or give 

of a trader? 

• A A trader is a person who is generally employed 
by a market-making firm, a firm that makes markets, and 
his function is to buy and sell either a security or a 
list of securities. He stands prepared at all times to 
make a quotation and buy and sell on a continuous basis 

that security or a list of securities. 

q Can you explain to us what an over-the-counter 

market-maker is? 

A well, basically, they are sort of synonomour. 
in the sense that a market-maker hires, employs traders, 
and the trader's function, as I described, is to, on a 
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8 ClmCh d to buy and sell a particular 

be prepared to »uy 

continuing market-maker 

securities, and the m 

security or a group of 

« is synonomous. 

and trader, in that sens , mark 'et-s.alcer, can 

q I„ terms of the functron of a 

t us just what the general theory i . 

y °“ eXPlal " ach is of the market-maker in the 

what the general approa business? 

, . j n terms or aoxuy 

over-the-counter mar e , function does he 

, „v for? What kind of a tu 

What does he o is t hc way be 

filling? What# in effect, 

S ee his role as filing. 

does business? function and 

? A c i said# nit> 

.* ■ We U. a market-maker, as ^ . 

he performs the function of ^ “ seller. 

' a middle-man between the buyer 

” eaC is in business to make a profit. 

andh ° hOPO r lt at a higher price than he buys it. 

" Sel In Terms of buying it cheap and selling it at a 

Q In , . . wav of making 

that would be the traditional way 
higher price, that wo 

money, isn't it? 


A That is a profit motive, yes. 


That is a p.-.-- 

* ,^-xch in terms of b\r> ) 

T there some other approach 
o 15 the „„ l£ you can, on how 

• n ct explain more# 

it cheap? Could you hiqhcr price 

bu inq cheap and selling 
this theory of buing 

works out in actual practice? 
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q Mechanics in terns of how many shares of -took 

ld handle in one situation as opposed to another^ 
you would handle Uy conne cted by 

A First, market makers are generally 

v forms of communication with most other 
telephone or other forms of 

wankers in the country. 

.•roct telephone connec 
■. firm has direct 

For example, my urm 

• f-vipa New York metropoli- 
i- 7 c firms in tne New 

tions to probably 150 or 175 

.. either by hot Une or teie 
a We are also connected either y 
tan area. We ar 

type to other brokerage firms throughout the coun V- 
■ wave a reputation and we advertise 

these firms know that we hav . ^ ' 

through something called the pink sheets. 

fhe-counter securities and now cur- 

„f all the active over-the-counte 

311 . . referred to before, which is an 

rently through NASDF.K a 

, ail over the country the 
electronic device which flashes all 

current bids and asked that a market maker makes. 

Through this advertising and the reputation 

vears when firms with an or der_to b uy- 

developed over the year ,--- - 

particular security, when theyrecc.vea 
sell or quote a particul-~ ' „, rknt , akrI 


sell or quote a __ h 

—---T”I they would then call_a market maker _ . 

request or an order, Jhey_ _ .... . — 

„ myself^myji- « ? ny_of the other_--- 

compe^£^-3^ uhlch of cours e ii 

Q in therms of this profit moti 


at the base of the market ~ 

HU. FF.FFEU: Your honor, I am qoing to ° 
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this at this point as to the leading. 

THE COURT: Well, he still hasn't gotten to tho 
subject at hand. 1 am going to permit him to lead a little 
bit more. It is background and I suggest-when the background 
ends and the hard core of the testimony begins, you will be 

in order. You may proceed, Mr. Scg-il. 

MR. SF.GAL: Thank you, your HOnor. 

0 In terms of the profit motive, is it true that thu 

would mean buying a stock which is a strong stock and vnitir. 

for it to appreciate in value? 

A That may be one method that a market maker uses 

to secure profits. 

q Is there another method? 

A Well, besides taking a position either lonq or 

short, which means either owning it or soiling something 
that you don’t own, in case of a short, many market makers 
simply try to balance out their positions on a daily basis 

by buying and selling an equal amount each day. 

q Is there ever an instance where a stock is strong 

and someone” willTshort a stock in anticipation of its 
decline? 

A Yes, that happens. 

q ~C^n you explain to ur. the mechanics of that ? 

A Well, selling short is the process oi selling a 
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security which you don't own, on the hopes that you will 
profit by it going lower. You have the ability to sell sou¬ 
thing you don't own in the securities business because all th. 
stock certificates are identical in nature, and you have the 
ability to borrow someone else's securities to deliver them i 
the interim, until you have covered or bought back that 

position you have sold which you don't own. 

q would there ever be an instance where you would 

buy a stock which is very strong in which you have no con¬ 
fidence, and you would sell that short? 

MR. FEFFER: Your Honor, I am going to object to 

this. • I think Mr. Segal has reached the point we were 


referring to. 


the COURT: Let's see if you can rephrase that 
then from this point out I will ask you to ask questions in tk. 

formal context. 

Q Can you, Mr. Mayer, explain to us in more detail 

the alternate methods by which a market maker tries to make 
a profit in the Street of the over-the-counter market? 

A The basic function or the basic method he uses is 

to either buy a security and then sell it higher, in the case 
Of a ion, position, or sell it first. i„_the case of a short 
position, hoping thatjhc stock will go down. Many times a 
stock ahs a sudden or a quick or a move upward, in the case 
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short position, where a^ market maker might_ feel that the 
’^toclTTs overpric ed o r high enoug h a id thih g s t hat accelerate 
at^that price and buy it back in later_ at a lo ver price and 


vice-versa. 

The”stock might have a si ddon drop, the market 
maker might say because of the drop the stock is in his mind 
cheap, and he thinks he can make a profit by the rise back 
up in the interim. 

q I would ask you at this point to assume that there 

was a float, and will you just explain to us for a moment wha 
a float is? Then I will continue on with the question. 

A the term "float" refers to the amount of securi¬ 

ties that are available for purchase or sale at any given 

moment in time; or over a short period of time. 

q ' Assume there is a float of llOfshares in a given 

stock, and an order for 5 to 10 or 20,000 shares comes in. 
Can you explain to us wnat would be the practice for a non- 

market maker who receives such an order? 

A I think before I answer that I might have to asr. 

you, what was the nature of the order? A market order, 

is there any specific — 

The COURT: Arc there different tyres ol orders 

which come in? 

THE WITNESS: Yes, sir. 


t 
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. <-#>11 us briefly 

THE COUBT: If so. would you lust 

nf orders that you receive are? 
what the different types designated a limi- 

the WITNESS: There IS a., order 

that the buyer or the se 
» limited order means that 

" d ° rder ‘-specific price at which he wants 

puts a specific » ^ buy 1 . 00 „_ s hares .at.,0 

that order determined.- any hiqh er tha 


th at order —» any higher than 

means buy 1.000 s wou ld be a 

40. if can do better than 40. 

limited order. at the best immediate 

A market orderj-ould - - 

T^pass^of^h^Price. which means that in a stoc 

market,_regar----- . • „„ iritles available, 


market.^ardiessj-^-- . tl#s available, 

_ ,.„ At large number of securities 

thathas a large float. « ff ^ stocK had a 

it could be bought at the given ^ might 

smaller fl° price do wn. 


smaller float an- - dovm . 

. „ D a sell order might drive Jheprice_. __ 

airve theprice^P. •_!.-. ,.,_ out any price 


> price up , o “------ 

'^T^discretionar y order s 

- 4 -hat the person executing 

. ufhich would mean that tne i ______ 

limit on them, whi ____—-— ’ T^7 h 

11 _ - ----...hr. 4 - nrice and wh 


l imit on^ tnem.--——^Tprice and when 

th e order -- 

he .vecuteajha t order. 


tnar uivwi. 

are other orders. I think maybe they ■» 

There are otnei 

• , Hke stop limit orders, where when a 

bc more technical. 

stock passes through a spc or 

wen it hits that price, then sei 
order, which means w thinR bcyond that we 

buy it at the best i-diate marke . ^ ^ „ an 
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Q Is there such an erder . s market not held? 

A Yes. A market not hold order means buy the stock 
at the best market available, but the person giving the order 


says "not held," he is giving discretion to the person execu¬ 
ting the order to use his best judgment in executing it. 

In other words, if it's a buy order, although he 
is saying buy at the best available market at the moment, he 
is also saying if. you think that by holding back you miqht 
buy it cheaper, then you have that discretion and you won't 
be held, as opposed to not saying not held — for example, 
if he said buy 100 shares at 40, and the stock was offered 
at 40 or lower, then he would be held responsible for not 
executing that order. 

If the order wss buy 100 at 40 not he d, then 


I 

I 


I 


he is giving discretion to the person executing the order/ 
which means that he may hold off for a lower price if he 
thinksi it is appropriate. 

Q Would a not held order enable — * 

MR. FF.FFER: Objection, your Honor, to the leading. 


obviously. 

THK COURT: All right. Let's start again. 

Q Can you tell us what if anything a trade: mi< 

in a not held order with regard to buying at a higho* 

MR. FKFFER: Objection, your Honor. Ca' 
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speculation. 

THE COURT: Yes, I do think so here, although I 
consider that the witness has had considerable experience, 

I don't see it in the context. Present case, that is. This 

question. 

I am going to sustain the objection. 
q In a not held order does a buyer have the dis¬ 

cretion to buy it at a higher price than the quote? 

MR. FEFFER: Your Honor, objection to leading. 

THE COURT: It's been answered once. I heard it, 

but 1 will let the witness answer it. 

THE WITNESS: Would you just repeat that please? 

(Question read back by the reporter.! 

A • Is there a limit or is that a market order? 

Q It's a limit. 

A If it is a limit, then the limit stands. 
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Q If it doesn't have it, it is a market order? 

^ If it is a market order, it is at the discretion 

of the person executing theorder, v/hether to pay the current 
market, whatever that might be, or because he is saying "not 
held" he has the discretion to hold off if he thinks he can 

buy it cheaper. 


Does he have the discretion to buy at a higher 


price? 


A A market order? 

Q Yes. 

A Yes. 

q Assume there id a float of-110,000 shares, a 

market order, at 40, we will say 

THE COURT: Is that a market order or a limited 


order? 

MR. SEGAL: I'm sorry, a limited order. 

Q Assume you have a float of 110,000 shares and you 

have a market order for 10,000 shares, can you tell us what I 
would be the practice for a non-market maker placing such an 
order with the market maker? This is assuming that a non- 
market maker has obtained that order in the first place. 

THE COURT: Incidentally, why don't you toll us wha* 

the practice was in the spring of l‘H, f ). 

MR. SEGAL: Yes. 
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A Okay. In 1969 , in the context of that time, anyon^j 

having an order of a substantial size — did you say 10,000 

shares? 

Q Yes. 

A — in a stock with a 110,000 share float, it would 

seem to me that the prudent — 

MR. FEFFER: Objection to the "seem to me." 

Either we get the practice that existed or not. 

THE COURT: Was there a practice, and if so, tell 
us exactly what it was. I don't want you to speculate. 

MR. FEFFER: Are we talking of Mayer & Schweitzer'b 
practice or general' practice in the industry? 

THE COURT: Why don't we leave that for the 

moment. You may cover that later. 

A I would say the general practice in executing 


an order, a substantial order in a stock with a thin float, 
would be to leave it, all or part_of_i_t^ with a market maker. 

Q When you say leave all or part of it with a marketj 
maker, what then would be the discretion given to the market 
maker with that kind of an order, what would he do having 
received that order from a non-market maker? 

MR. FEFFER: What type of order, your Honor? 

Limited order — 

MR. SEGAL: A market order, all right. 
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A The market maker would then go out and try his 
best to locate stock to fill the ord’r, which would mean con¬ 
tacting other brokers and dealers who may have an interest in 
it, who that market maker knows may have had an interest in 
it from time to time and reflects lids in that stock. 

Q Is there any period of time within which this coulc 

be accomplished? 

A I would say it all depends on the market itself, 

on the security and the instructions given to the market 
maker. 

Q If there is no time limit and a market order is 

. i * ’ • 

given, can you tell us how long the market maker is able to 
execute on the order he has received? 

A Are we talking about a hot-held order? 

Q Yes. 

A Then there is no answer. As long as it takes to 

fulfill that order. 

Q In terms of the market maker who is purchasing 

this tock, can you tell uswhat his consideration would be in 1 
terms of the price that he charge i to the non-market maker 
who has given him the order? 

MR. FEFFER: Same objection,your Honor, leadinn 

questions. 

THE COURT: Yes, I think we are getting into the 
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area that you should te more cautious and I will sustain 
the objection to form. 

Q Can you state, Mr. Mayer, what the considerations 

are in terms of price which are given to this order by the 
market maker? 

A Well, the market maker is attempting to maximize 

his profits. By the same token, he has an obligation to his 
customer who left him an order to execute — give him prices 

that are reasonably related to the market. 

Now, in a normal market making situation a market 

maker makes a bid and asked and the difference between the 
bid and the asked is the spread and that is his profit, the 
market maker’s gross profit. 


In a situation where a market maker is given an 
order to work against, he usualy works for a smaller profit 
than the spread because his risks are reduced. 

Q Will vou explain that, please? 

A In a normal market making function, when a 

market maker buys 500 shares of a stock, he does know ~ at 
20, for example — does know whether he will sell the stock 
higher than 20 and make a profit or he will sell it lower 
than 20 and have a loss. In other words, ..o is at risk, in 

his position, of 500 shares. 

When a market maker buys stock against an order, 
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such as the one you suggested, then he has no risk because 
he is buying it at a price lower than he knows he can sell it 
and he is prepared to work with less of a margin of profit 


because there is less risk. 


Q Can you tell us what possible profit could be 
realized if a market maker sold short against an order -- 
THE COURT: Sustained. 

Q Can you tell us what your spread would be if you 

were selling short as a market maker. 

MR. FEFFER: Same objection, your Honor. 

THE COURT: Sustained. 

MR. SEGAL: What is the objection, your Honor? 
MR. FEFFER: Leading. 

MR. SEGAL: How else can I ask the guestion? 

This is a simple question and I don't see I am leading 


anything. 


MR. FEFFER: FOr six weeks I was told to ask 


proper questions — 


THE COURT: Pl.caso, no comments. Try to rephrase 


0 Can you tell us what the practice is with regard 

to selling short on an order of the type I have indicated? 

THE COURT: Or at least what the practice was in 
1960 or 1970? 
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rate of profit motive because ho ii taking the risk of selling 
a stock that is thin, a small float, doesn't have many shares 
around, which means it is not actively traded. If he is 
doing that, then he is taking a large amount of risk. 

Q Will you tell us why he is taking a risk? What is 
hedoing in that instance? 

I 

A We11, if the stock is rising and you're selling 
short into a rising stock there is always the possibility of 
the stock continuing to go up, invhich case you will have to 
buy the stock that you sold back at a higher price than you 
sold it and lose money. So that the difference between buyin; 
long for your own position or selling short for your own 
position is that you're taking risk and, therefore, the 
rewards have to be commensurate with the risk, the profit 
has to be commensurate with the risk, as opposed to buying 
or selling against an order where there is a built-in profit. 

THE COURT: Are you saying that the profit varies 
wiu. t-he amount of the risk taken? 

THE WITNESS: v P «* «• - —« tn'_,eHt rates, for 

—«=-r or"7fr// other economic function -- 

THE COURT: You're saying the greater the risk the 
greater the profit to be expected? 

THE WITNESS: The cuoutur the e* efed profit, 

yes, sir. 
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Q Does a snort sale indicate that the market maker 

is counting on a drop in price? 

A Carry on drop? 

Q Counting on. 

A Yes. I wouldn't sell something short if I didn't 


think I could cover it at a lower price, which would mean 


themarket is going to go up. 

Q Would you tell us why a person wanting to buy a 

stock would leave a market order not held against a simple 

market order? 

A Well, first of all, he feels — 

MR.FEFFER: Objection, your Honor, 1 think now 

we are talking about what someone feels and I don't believe 
that is the specialization of the trader. 

THE COURT: Well, if he can answer it, I will let 
him answer it. I think you have a point, but I will let him 
answer it and we will leave it to the jury to determine the 

weight they want to give to the answer. 

THE WITNESS: Could someone repeat the question? 
(Question read back by the reporter.) 

A Well, I would have to assume that anybody— 

MR. FEFFER: Objection, your Honor. 


II 


25 
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THE COURT: Yes. If you have to assume — 

A Anybody leaving a market order, a substantial 
order in a thinly traded stock, would have to know that 
a simple, straight market order would probably drive 
the price of the stock up sharply, because a market 
order says, "Buy it at the best," and with each successive 
purchase in a thin stock, the stock would probably no 
higher, definitely go higher. 

THE COURT: Are you familiar with the expression, 
"chasing the market"? 

THE WITNESS: I would say that expression applies 
here. Thinly traded stock, the person executing the order 
would be chasing the stock up. Also, the person giving a 
market not-held order feels that the person he is givin} 
it to has enough market savvy an< expression that he 
could do the proper job in executing at the best price, 
and you are giving him the discretion of picking the spots 
that he thinks the stock should be bought at. 

That may be at a higher level, if it is a market 
order, and it may be by stepping back and not executing 
inr .‘diatoly he could buy it at lower prices for the 
customer. 

0 In terms of maintaining an orderly market, would 
you be able to effect a more orderly market more nearly by 
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placing market orders or market orders not held? 

MR. FEFFER: Objection, your Honor. 

THE COURT: It is leading. 

In this area, I am going to let him ask that 
question. Go ahead. 

A Please reread it. 

THE COURT: Mr. Reporter. 

(Question read.) 

A I would say market orders not held. 

Q Will you explain to us what the term you have 
in stock in hand would would mean in the Street? . 

A Normally, that is an expression where someone 
with an order leaves the order with a market-maker. 

In other words, if someone had a thousand 
shares of ABC for sale, and he offered a thousand shares 
to the market maker, the market maker could say, "Could I 
have it in hand, please?" which means he wants the order, 
to work on it and show it to someone else. 

The reverse is also true. A market-maker can 
say to someone when he wants to reflect an offering 
for bid in the stock — he may say to a potential buyer 
of a stock, "I have two thousand shares for sale," and 
the contra-party would say, "Can I have it in hand firm? 
which means he has those number of shares at that price for 
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a specified period of time. 

Usually you :;ay, "Can 1 have it firm for an hour, 
for a call, for five minutes?" That means you have left 
the offering or bid firm with the other party so he can 

offer it out to someone else at a better price and execute 
a transaction. 

Q If a company like Jaffre & Company — 

THL COURT: Are you familiar with Jaffeo & 

Company? 

THE WITNESS: Yes, sir. 

Q Do you know Jaffee & Company? Did you know! 
when they were on the street? Did you know the firm? 

A I know the firm, yes, sir. 

Q If Jaffee & Company — and we are talking about 
1969 — were to reflect to the Street generally an interest ' 

* i 

in large blocks of a given stock, what effect, if any -- 
and I am talking about 1969 — would that interest have 
had on the price of that stock? 

MR. FEFFER: I object to that, your Honor. 

THE COURT: Sustained. 

0 UJd you know what Jaffoe's reputation was in the 
field in 1969? 

A Jaffee & Company had a reputation of stocks which 
they recommended whirl: performed or had sharply risinu 
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markets. 


K 


• i 


In other words, the stocks that they were involved 
in had sharp fluctuations upward. I am talking about 

now in the period of 1969. 

q Can you tell us what the practice would be for 

a non-market-maker who wanted to make a trade without 
disclosing that he has a large purchase order? 

A Will you repeat that, please? 

THE COURT: Mr. Reporter. 

(Question read.) 

A '• lie would leave that with a market-maker r- one 
market-maker, usually - ao that the rest of the market- 
making community was not aware of a larqe buy order. 

Q If the market community was aware of a large 
buy order, can you tell us, from your own experience, 

what effect that might have on the price? 

A It would drive the price of the stock up sharply. 

Q When market-makers talk in terms of reflecting 
to each other, can you explain to us what that term means? 

A Well, when somebody has an interest in a par¬ 
ticular security or securities, he would go to a market- 
maker, or all the market-makers, and indicate to them 
that they show or reflect any orders they have in that 
security, either buy or sell orders, depending — or 
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both - depending up n which interest that person had in 
the security. 

0 Have you, in the course of your business, had 

occasion to deal with purchases of stocks l,y investment 
funds? 

A Did I? 

Q Have you, yes. 

A Yes. 

Q Can you explain to us what indicia there are 

that go into dealing with the fund, what kinds of 
relationships of necessity arise as a result of dealing 
with investment funds? 

A V.611, it is a very personalized type of a 

business and a great deal of trading and orders that are 
executed because of a comfort that one party has with 
the other. it is a business of trust. 

Thousands, millions of dollars worth of securitie 
are bought and sold on a daily basis over a telephone. 

So that both the buyer and the seller have to have confi¬ 
dence and knowledge of each other to know that when the 
phone i., hung up, there is really a trade consummated, and 
if the stock happens to go up and down the opposite way 
of the trade, that someone doesn't forget the trade. 

In dealing with funds, which generally means you 

soutmi mi in', 11 i. in ram i ii'., ii <■. roiinniori 
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1 

j 

2 

arc trading in larger quantities of securities, there is 

3 

an even stronger relationship in terms of trust and 

4 

knowledge of each other that is necessary. 

5 

I don't know if that answers the question. 

6 

r 

MR. SEGAL: I have no further questions, your 

7 

Honor. 

8 

THE COURT: Thank you, Mr. Segal. 

9 

Mr. Feffer. 

10 

CROSS-EXAMINATION 

11 

BY MR. FEFFER: ' • 

12 

q Mr. Mayer, you made a reference to a number of 

13 

different types of orders, and I would like to ask you to 

14 

define as simply as you can what a market order NH would 

15 

mean. 

, 16 

THE COURT: Let's check the NH first. 

17 

Q Not held. 

18 

A Market order not held -- well, the first part of 

19 

the order would mean the buy or sell at the best available 

20 

price at a given moment. The not-held part of it then 

21 

gives the discretion to the party executing the order 

22 

to use his discretion and not either rush out to buy or 

23 

rush out to sell, if he feels in his discretion that a 

2-1 

better execution could be had by waiting. 

25 

Q How about that individual who has executed the 
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he waits, what is his obligation at that point? 

He has no obligation. 

Can he make the purchases at the higher prices? 

On a market order, yes. 

MR. SEGAL: This is a market order not held? 

THE WITNESS: Market order not held. 

The discretion is solely up to the person 
the order. 

You were asked a series of questions on short 


selling. 

What if the market-maker knows at the rime of the 
execution of a short sale that there are other people who 
want to sell at that time? 

MR. SEGAL: Objection, your Honor. 

iHI. COURT: I don't quite understand the question. 

Q If there arc other sellers in the market at the 
time when he is selling short. 

THE COURT: There is an objection. 

If you understand the question, which I don't, 
frankly, you may answer it:. 

A Well, it would be to his advantage. 

0 To go short; is that correct? 

A If ho thought, lie could cover it at a lower prjr • 

and if he knew there were sellers, then I think what 
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Q Would it be a normal practice for the person 
placing the order to tell you where to go to pick up 
stock? Tell you the price that you could get it at? 

A It would depend upon whether that person had 
a continuing interest or not. 

In other words, if a person had a continuing 
interest in the stock, that person would know or might know 
better than the market-maker, even, where stock could be 
located or where there might be buyers, if we were 
talking about the other side. 

Q So you would get suggestions oftentimes from 

people placing orders, is that correct, as to where to go 
to pick up the stock? 

A Yes. 

Q Would these people, when they telephone you to 
place an order, tell you that you were going to buy stock 
at a certain price and demand you to do so? 

MR. SEGAL: Objection. 

THE COURT: Sustained, to the form of the 

question. 

Q Would these people who call you to place orders 
for stock, would they tell you the price that you had to 
buy at to fill that order? 

MR. SEGAL: Objection. 
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THE COURT: Overruled. 

A Well, I like to consider myself a market-maker, 
an independent individual, so no one tells me what tc do. 

I do as I see fit. l 

0 In other words, making a market is an independent 
thing as you look at it, right? 

A Yes. 

Q It's a free market, you look at it? 

A Yes. 

Q You talked about the idea of personal i rod trust 

between a financial institution like a mutual fund 

. 

and,I take it, its broker or registered representative; is 
that correct? 

A Well, I'm not sure. I was expressing it in 

• i 

| 

terms of the way I thought the question was phrased to v< , 
what would my relationship as a market-maker lie with thni 
fund, but I guess -- not 1 guess -- it’s time that that 
same relationship would apply if he did not go directly 
to a market-maker but went to some intermediary bro) r 
to execute the order. 

Q Such as Jaffce & Company? 

A Such as Jaffee & Company. 

0 Would you tell the Court and jury why it is so 
important that this element of trust exist between the 

*.» HI | III 1114 f •»'. I till I I Mlllt r lit I'OIII I K'> U * i I 1! HIM 
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financial institution and its broterl 

A M X stated earlier, you are dealin, in !«,. 

__ , re verbal in nature 
sums of money and the trar.sactrons 

until they are confirmed in writin,. So that xf t ere 

Ulna then at either person’s Whim, 

and the person selling# 

i.iiv they could disavow 
when it suits them financially, 

. ion for one thing, or there could be a 

the transaction, tor 

the price of the transaction or the number 
discrepancy over the price o 

of shares. 

I have no further questions', your 


MR.FEFFER: 


Hopor. 


MR. BLOCK: Ho questions. 

foU if vour Honor please. 
MR. ROBSON: I have a few, if y° 

CROSS-EXAMINATION 

BY MR. ROBSON: 

_ firro which is not a market- 
q Mr. Mayer, assume a 

mater has a lar,e order from a mutual fund, lef^assume 

for the moment an order of 10,000 .hares, or 10, 

Mr -t the receipt of a limited 
t assume first tm. 

20,000 shares. Lets assu. 

order; okay? 

h Yes, sir. 

, the firm, the non-market- 

Q Let's assume also the 

matin, firm, has a reputation similar to the reputation 
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which Jaffoe f« Company had, of being involved with 
stocks that had a tendency to rise in price; okay? 

A Yes. 

0 Would you toll us the various possible ways that 

th^t firm with an order at a limit price could proceed 
to fill that order? 

A Okay. 

Just because of the length of the question, could 
I just hear it once more? 

THE COURT: Yes. 

Do you want to repeat it? 

(Record read.) 

MR. FEFFER: Objection, your Honor. 

THE COURT: Yes, I think we had better have the 
question rephrased. 


quest ion? 


MR. ROBSON: You mean nobody understands that 


THE COURT: I don't, anyway. Perhaps the 


witness does, but 1 am going to ask you to icphrasc it. 

Q bet me give you an assumption, a hypothetical 
assumption: 

A non-market:-maker like Jaf lee Oomp.mv, with 
a reputation for being involved with stocks that move up, 
receives a limit order at a price of f.?4 a share fr«> i 


! 
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a mutual fund for approximately 20,000 shares of stock; 
okay? 

A Yes. 

Q What are the possible ways in which that order 
could be filled by that non-market-maker? 

A Could you give me specific prices? That would 
help me to answer. 

In other words, what is the market at the 
time? What is the limit on the order? If you want me to 
make it hypothetical, I will. 

Q I give you a limit of 34. * 

A What is the market at the time? 

Q Can you answer that question without knowinq 
what the market is? 

A Okay. 

Q If necessary, assume different market conditions. 

A Okay. 

Assuming the market, that no stock was offered 
at 34 or better, then there is really nothing he could do 
with the order except give it to a market-maker or sit on 
it, do nothing with it because it's got a limited price, 
and the limit under the market, so that a limited order 
at 34 with the stock offered at 34 — if the market were 
36 or 38 or 40, nothinq could be done in the way of an 
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execution, possibly other than to show somebody with 
a large position, a bid under the market. That would 
be the only thing you could do there. 

If the situation were that the limit: wore at or 
above the market -- 

0 Hu that you moan if stock war. being offered 
at 34 or lower? 

A Or lower, riqht. 

Then it would depend upon the particular 
security. In other words, if you had a stock like 
American Express, for example, which has millions of 
shares outstanding and a large float and large blocks 
can be bought or sold, the order would be executed immed 
iately at the market. 

0 Add one more assumption: It has a small iloal 
of 100,000, 180,000 shares. 

A If you had a small float, then the stock would 
have to be left with somebody who had the ability to .irrmno. 
ulate the stock over a period of time so that the market 
would not bo disturbed. By "disturbed," T mean if a 
substantial bid of 10 or 20 thousand shares, as you 
suggested, were shown in a thin stork to all the maihot 
makers., the stock would probably be run up. 

T think you used the phrase, "cine i ng at Me- the 
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would be to leave that order with a market-maker, or 
indicate, it not leave it firm, then indicate to that 
market-maker that "I am a buyer or seller of X number 
of shares of stock and work on it for me, or reflect 
to me any offerings or bids that you have," depending 

on whether you are a buyer or seller. 

q with a market order not held, the broker 

receives that order has the authority, doesn't he, to go 
out immediately and buy the entire 20,000 shares at any 

price he cap get, does he not? 


Yds. 


0 or he has the authority to wait and buy it in 

small blocks through an over-the-counter house - . 

A Any way he sees fit. 

Q including paying a little bit more for it 
or a little bit less over a period of time; is that 


correct? 


Yes, that's correct. 


q or he could give it to a firm like yours and 
say, “YOU get it for us at the best possible price"? 

A Which means that he is moving the discretion 

into me, yes. 

q Is it not a common practice for firms like 

, . . vnnwn to be connected with 

jaffee s. Company, which arc knovn 
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0 Lot me rephrase it this way; 

Was it not a practice, whore a linn like Jut fee *. 
Company wanted to conceal its buying interest in a stock to 
refer a seller of a stock that had inquired of it, to an 
over-the-counter house with which it had a relationship? 

A Yes. I understand what you’re saying. Rather 


than avoid buying it temselves and opening up then i. n 
to the seller. 

Q Right. Would not the practice have been to re.'oi 

that seller to an over-the-counter house with which they had 
a relationship and advise the oVer-the-counter house that thJv 

i 

| 

were willing to buy it and request the over-the-counter house 

i 

to act as a middle man in the transaction without revealing 
that t.h*-v • ■•••*• t>ie Lever*;? 

A Yes. 


Q You were asked a question on cross oranination by j 

Mr. Feffer about a short sale situation in which the short 

i 

seller was aware of other persons interested in spelling the 

I 

stock at a lower price than he was able to sell the stock, is 
that correct.? 

A Yes. 

0 And you said, 1 think, that, that would be a *i<>od 

situation to bo in; do you remember that? 

A Yes. 
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q now, when a seller of stock advises somebody who 

iaplanning to sell short of an offer to sell at a particular ' 
price, for how long is that offer to sell good, and can it be 

relied on? 

A It would depend on how it was expressed. If he 

left an open order which would mean he left an order saying 


sell "X" number of shares at a price, then that was good until 


s, 


cancelled. In other words, there are different type of order 
which I guess I failed to go into earlier. There is somethin; 
called a good until cancelled order, which Ttaans he had the firn 
in his hand, gdod until cancelled, offering the stock at a 
particular price. 

There is something called "indicationgs which is 
not an order at all, but simply an indication, keep me in minjd, 
when the stock gets to 12, I will be a seller. That's less 
reliable, obviously, because there is no commitment on any 
one's part. Give me a cell when it gets there type of 


relationship. 

There is something called a good day order, which 
means sell 12 for the remainder of the day. There arc good 
week orders, which obviously means the order is good the wock 
and good the month, which is good the balance of the month. 

There are also orders left for half an hour, or 

ten minutes. 
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to that non-market maker seeking to fill that order, between 
the price that he would obtain by leaving it for filling over 
a period of time with one firm, like yours, and the price ho 
would obtain if you just communicated with a single over-the- 
counter firm or more than one over-the-counter firm ami 
requested a purchase of a given number of shares. 

A Generally speaking, if the balance of the market 
makers were aware that there was a large buying order, tins 
would tend to make the stock rise, because the expectation 

j 

of the rising would be greater than the market maker would be 


prepared himself to bid up for that security. 

Q Aside from that effect, let's assume the market 
is 38-41, that is, 38 bid, 41 offered. What would be the 
difference in the price that would be given to that non- 
market maker by a firm to whom the entire order was given 
and a firm who is just told for purchasing of number of share 
MR. FEFFER: Objection, your Honor. 

THE COURT: Sustained. 

0 Was there a practice in 1969 with repsect to the 
pricing of a sell in the situation that I have described £oi 
you ? 


A Jn any circumstance when someone with an order 

goes into a market maker, t he likelihood <>i his paying 

I 

either the asked pric", the offering price or something olos. I 


I 
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to that, is what is actually going to occur. If an order is 
left with a market maker, then it is presumed that the market 
maker is going to Duy the stock on the bid side of the market 
rather than the asked side, which would mean that -- ®i ; d 
if he had a relationship where he was working with the broker 
leaving him the order, then the broker would, assuming the 
stock remains the same and don't move up or down in the 
interim, tSen he'd be working on a smaller profit margin, 
he'd be buying it — the ultimate buy should end up with a 

lower price paid for the stock. 

Q In other words, the lower price would come by ’ 
dealing with one over-the-counter house on a regular basis? 

A On the basis that it would be bought on the bid 
side of the market rather than paying the asked side because 
of the factor of risk again. The market that you gave I 
thinkwas 38-41. If a market maker can buy stock at 38 or 
38-1/2 and turn it over at half a point of 39 against a firm 
order, he is taking no risk and he is prepared to work for 
$50, $100. If on the other hand someone comes in without 
any relationship and says I want to buy 500, 1,000 or 
10,000, then the buyer is going to pay 41 or higher for the 
stock because now the market maker is in a risk position. 

MR. ROBSON: I have no further questions, your 

Honor. 
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0 And the reply would bo? 

A Hopefully, yes. 

0 Would it be, you got 2, non at 40? 

i 

I 

A The reply could be, you have 2,non in hand at 40, 

i 

oryou have them, or any abbreviation, you pot 'em, you 
know. We are talking about 3, 4, 5, 6 short, curt type ol 
replies, yes. 

Q Would there be a call back after that? 

A Yes, because one party, the party being offered 

I 

the stock is either going to buy it, make a counter bid, a 

• • • • I 

counter offer, or say nothing doing or I can't help you at 

| 

that price, or can I work another ton minutes, so there shoul." 
be a response back. 

0 If there is a response back and there is a succop-! 

ful sale being made, what is the conversation? 

A I bought 2,000 at 40. 

0 That would be it? 

A Well, it could bo embellished, but basically that j 
is what you're saying. I could say, do you have any more, 1 
could use an additional -- there are a lot o! things l eeuld 


ay, but basically I would be saying 1 I.ought them, or 


! sold 


them if there was a cell off, the other patty v.e. looking t 
buy. 


f.fiiiTi'* f *»? ; i r i .»mht n» i ip, |» 
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duly sworn, testified as follows: 

THE COURT: You were here before, Mr. Rothman? 
THE WITNESS: Correct. 

DIRECT EXAMINATION 
BY MR. SEGAL: 


Q Mr. Rothman, you testified here as a Government 
witness? 

A Yes. 

0 Would you explain to us just briefly again 
what your occupation was in 1969 and 1970? 

A I was the cashier at New Dimension Securities. 

Q As a cashier, would you explain to us just 
briefly what your duties were? 


A I overseed all the back office work, which 
means the books and the cash and the files for the stock. 

Q Are you familiar with the correspondence, the 
written data sent out and received by New Dimension? 

A Sometimes. 

Q I show you Mr. Deutsch's Exhibits W, X and Y, 
and ask you if you recognize these three documents. 

A These three documents are on the letterhead 

of New Dimension Securities Corporation. 

Q Do you recognize those as documents of the New 
Dimension Securities Corporation? 
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A Yes. 

0 Were they kept in the offices of New Dimension 
Securities? 

A Yes. 

° WOre th ° Se ™ •' business pr.irticn by 

New Dimension Securities 

A Yes. 

MR. SEGAL: Your Honor, at this fine - would 
off.r Mr. Deutsch’s Exhibits w, x and Y. 

MR. BLOCK: I thought W already went in. 

THE COURT: Let me check. j think that may 
have been Mr. Duboff's W. 

The last Deutsch exhibit I have is v. so this is 
w, X and Y for identification. 

MR. FEFFER: Ts it W \ and Y t-ha«- 

' a ana y that you art' 

of for i rig? 

MR. SEGAL: Yes. 

(Pause.) 

MR. FKFFER: May , ask a few questions on the voir 
dire, your Honor? 

THE COURT: Yes. 

VOIR DIRE EXAMINATION ' 

BY MR. FEFFER: 

0 Referring fo w, \ ,-,nd v n i 

' a and 'i, tli.I you prepare any o 
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2 

A The person who handled the commodities in the 



3 

office. He was the commodities trader. 



4 

Q There is a name, I believe, Harry Morqinst.in 



5 

and William Harris, on these — 



6 

MR. SEGAL: Your Honor, we are now havinq 



7 

material read from somethinq not in evidence. 



8 

1 

THE COURT: Yes. 



9 

i 

Rephrase your question or complete your voir 



10 

dire. 



11 

Q Do you know what those documents are? 

1 



12 

A They are futures in silver bought in the 



13 

commodity department. 



14 

Q Of New Dimension Securities? 



15 

A Of New Dimension Securities. 



16 

Q That would be W and X? 

1 



17 

A Yes. 



18 

0 What is Deutsch’s Y? 



19 

A This is a receipt given to Mr. Harry Morqir.stin 



20 

for the amount of money credited to his account. 



21 

0 At New Dimension Securities? 


i 

22 

A Yes. 


i 

23 

MR. FEFFER: No objection. 



21 

MR. BLOCK: No objection. 


i 

25 

THE COURT: Received. 
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(Deutsch's Exhibits W, X and Y for identification 
were received in evidence.) 

THE COURT: All right, Mr. Segal. 

BY MR. SEGAL: 

Q Mr. Rothman, I show you Mr. Deutsch's Exhibit Z 
and ask you if you can identify that item. 

A Yes, I can. 

Q Can you tell us whether or not your handwriting 
appears on any portion of that document? 

A Yes, it does. 

MR. SEGAL: I would at this time offer Mr. 
Deutsch's Exhibit Z. 

VOIR DIRE EXAMINATION 
BY MR. FEFFER: 

Q Which handwriting on the back portion of this 
document is yours? 

A Whre it says, "Pay to the order of the Bank of 
New York, New Dimension Securities Corporation." 

Q Whose handwriting is that in the upper portion, 
if you know? 

A Mr. Deutsch's handwriting. 

Q Do you know what the figures mean on the top? 

A I would assume that was the amounts credited to 
the accounts of these people in the commodities. 
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Q In other words, the people listed on the back 
of this check had accounts at New Dimension Securities? 

A I believe this opened up the accounts at New 
Dimension Securities. 

MR. FEFFER: No obiection. 

MR. ROBSON: No objection. 

THE COURT: Mr. Block? 

MR. BLOCK: No objection. 

THE COURT: Received. 

(Defendant Deutsch's Exhibit 7. for identification ! 
was received in evidence.) 
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MR. SEGAL: Your Honor, may I read some of these 
documents to the jury? 

THE COURT: You may. 

(Mr. Segal read to the jury from Defendant 
Deutsch's Exhibit W in evidence.) 

(Mr. Segal read to the jury from Defendant 
Deutsch's Exhibits X, Y and Z in evidence.) 

MR. SEGAL: I have no further questions, your 

Honor. 

CROSS-EXAMINATION 
BY MR. FEFFER: 

Q Mr. Rothman, I believe there are five names on 
the back of this check that you referred to — 

THE COURT: You are referring to Z, is that 

right? 

MR. FEFFER: I'm sorry, your Honor. Yes. 

A Yes. 

Q Harris, R.Duboff , H. Duboff, S. Deutsch, 

Morginstin; is that correct? 

A Correct. 

Q Are these people that, as far as you can recol¬ 
lect, had accounts with New Dimension Securities? 

A They had accounts with the commodities department. 

0 Of New Dimension Securities Corporation? 
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MR. BLOCK: Thank you. 

MR. FEFFER: Your Honor, I'd just like to state 
the Government's objection to that. if Mr. Block 
has any precedent for putting anybody on the stand to 
explain to the jury — 

THE COURT: He is not explaining it to the jury. 
This is for the Court alone. 

Do you intend to put Mr. Orenstein on in the 
presence of the jury, Mr. Block? 

MR. BLOCK: Of course. 

THE COURT: If you give me precedent, fine. 

If you wanted to make a record here, away from the jury, 
with the jury in the back, I will let you make your 

record as to the efforts that you made to get this witness 
here. 

But for you to put Mr. Orenstein on the stand 
that he had conversations with Mr. Surnow — Mr. 

Block, give ne -- 

MR. BLOCK: Not with respect to the merits of -- 
1 Ilf. COURT: Give me one authority lor this. 

MR. BLOCK: Your Honor, l am taken by surprise. 

I don't have an authority at my finger tips. 

In my view it is perfectly proper -- now wait a 
second. I just want to clear up any possible misunder- 
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standing. 

The only thing that Mr. Orenstein will testify 
about the conversations is only that he said, "We need 
you in this case, Mr. Surnow," and Mr. Surnow said, "I 
will come," and then made it clear to Orenstein that ha 
was kidding. That's all. It's got nothing to do with 
the substantive $20,000,000. It's simply and only an 
effort to locate a witness, a crucial witness, and get 
him in at this case. 


THE COURT: Y. i want to make your offer of 
proof beyond what you have said to me by calling Mr. 
Orenstein, you will do it outside of the presence of the 
jury. 

I accept your representations as made, but I 
have no intention of calling Mr. Orenstein to testify in 
this case in the presence of the jury. 

MR. BLOCK: Well, I except to your Honor's 

ruling. 

I will go ahead and put Mr. Orenstein on the 
stand now, but I submit I should be entitled to adduce his 
evidence before the jury. That is the whole point. 

THE COURT: Let me hear his testimony. 

S. EDWARD ORENSTEIN, 

called as a witness by the defendant Cohen, being 
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Orenstein 


•10 2 0 


first duly sworn, testified outside the presence 
of the jury, as follows: 

THE COURT: Before we begin, I think it might 
be just as well to send the jury to lunch because I think 
we are going to be here awhile. Since it is obvious 
to me that Mr. Feffer and Mr. Robson cannot confer between 
themselves in the time which I indicated the jury would 
be out. 

Is there anyone who objects to my sending the 
jury to lunch and directing them to return at 2:00 o'clock? 

iMR. BLOCK: No objection. 

MR. ROBSON: I don't object if your Honor feels 
that is the best procedure, but I think it might be 
desirable, rather than keep everybody around for an hour 
and a half, if we saw where we got in the next ten or 
fifteen minutes. If it doesn't look like Mr. Feffer and 
I can get straightened out by, say, twenty of 1:00 or 
at least where we are so close that it will only be ten 
minutes 

MR. SEGAL: I would prefer, your Honor, that we 
have as little dead time as possible. 

THE COURT: We are going to have things to do 
this afternoon. Under the circumstances, r will take 
Mr. Robson's suggestion and we will proceed. 
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DIRECT EXAMINATION 
BY MR. BLOCK: 

Q Mr. Orenstein, are you a member of the bar of 
the State of New York? 

A I am. 

Q How long have you been a member of the bar, 
approximately? 

A Since 1953. 

Q Have you been associated with me in the defense 
of this case, in behalf of the defendant Milton Cohen? 

A I have. 

Q Did there come a time, sir, when you attempted 
to contact a Mr. Jack Surnow? 

A Yes. 

Q Did you in fact contact him on the telephone? 

A I did. 

Q Do you recall how many times you spoke to him 

on the telephone? 

A Two or three times. 

Q What was that with reference to? 

A His appearance as a witness in this case. 

Q What did Mr. Surnow say to you in that series 

of telephone calls with respect to his willinqness and 
ability to come here and testify as a witness? 
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A He indicated at first that he would be willinq 
to come and testify. Then, during my subsequent calls, 

I got the distinct impression that he was stalling. 

And then, subsequent to that, he wouldn't take my phone 
calls at all. 
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Q Over how long a period of time was it that you 
were engaged in these two or three telephone conversations 
with Surnow? 

A Approximately one week. 

MR. BLOCK: Would you mark this please? 

(Defendant Cohen's Exhibit SS, marked for 

identification.) 

Q I show SS for identification and ask you if you 

can identify that? 

A Yes. 

Q What is it? 

A It's a letter addressed to the United States 

Marshal'8 office in Detroit. 

Q Is that a copy of a lettei that you sent out from 

your office? 

A Yes, it.is. 

Q I notice certain longhand writing, which seems to 

be telephone numbers. 

A That's correct. 

0 Who wrote that? Did you? 

A Either I or my secretary. It's my secretary's 

handwriting. 

MR. BLOCK: I offer SS for identification into 
evidence for the purpose of this hearing. 
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2 


MR. FHFFER: I have no objection, ycur Honor, for 

3 

the hearing. 

4 


THK COURT: Received. 

5 


(Defendant Cohen's Exhibit US, received i: ; 

6 

.. 1 
evidence.) 

7 

Q 

1 

Sir, pursuant to that letter which is in evidence 

8 

you mailed out a subpoena duces tecum to the Marshal in 

9 

Detroit, 

Michigan? 

10 

A 

I mailed out a subpoena duces tecum and a witness 

11 

subpoena. 


12 

Q 

That was done air mail special delivery on 

13 

Thursday, 

May 30th, pursuant to the date on the letter? 

14 

A 

That’s correct. 

15 


And it was received May 31st. 

1 

16 

Q 

Subsequent to the mailing of the letter, did you 

17 

have a telephone conversation with anybody in the Marshal's 

18 

office in 

Detroit, Michiqan? 

19 

A 

Yes, I did. 

20 

Q 

When? 

21 

A 

This morning. 

22 

0 

Whom did you speak to? 

23 

A 

Marshal Halloran. 

24 

Q 

Was he the deputy who was assigned to this 

25 

matter? 
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A That's correct. 

Q What did he tell you in the course of your conver¬ 
sation with him, very briefly? 

A He told me that he attempted to effect service 
on Triday and that he went to Mr. Surnow's office and was 
told that he wasn't there. He left his number and received 
a call back from Mr. Surnow yesterday indicating that he was 
going to be out of town and would possibly be available for 
service on Wednesday, tomorrow. The Marshal told me he is 
awaiting further instructions from me as to whether or not to 
effect service tomorrow. 

MR. BLOCK: I have no further questions. 

MR. FESTER: I don't have any questions, your 

Honor. 

MR. ROBSON: No questions. 

THE COURT: Very well. You may stand down. 

MR. BLOCK: On the basis of that, your Honor, I 
renew my application to have this testimony adduced on Mr. 
Cohen's behalf in front of the jury. I think it vitally 
important and I think it is entirely admissible. 

MR. FEFFER: Your Honor, again for the same objec¬ 
tion, everytime a party is unable to call this witness, they 
could follow this procedure. 

MR. BLOCK: Ridiculous. We made a genuine effort 
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2 

here. 


3 

MR. FEFFER: Your Uonor, it often occurs for vario 

us 

4 

reasons parties cannot get hold of a witness. For example. 


5 

we are going to be precluded from bringing our witness in. 


6 

Can I tell the jury that because we are closing the case this 


7 

afternoon, we are foreclosed from bringing in a witness? It 


8 

is the same principle. 


9 

MR. BLOCK: The government had six weeks to adduce 


10 

the evidence in this case, your Honor, and I think this littl 

e 

11 

situation that Mr. Feffer alludes to has nothing to do with 


12 

the issue involved in my effort to get this in front of the 


13 

jury. 


14 

MR. FEFFER: In terms of the rebuttal case, the si 

* 

15 

weeks that Mr. Block refers to is really meaningless. This 


16 

arose during the course of the testimony yesterday and this 


17 

morning. 


18 

THE COURT: I will deny the application. I would 


19 

suggest in view of the testimony adduced here that if you wou 

Id 

20 

like a charge on the matter of missing witnesses, if you pre¬ 


21 

sent me with a request to charge on the subject, I will con- 


22 

sider an appropriate charge on the subject of missing wit¬ 


23 

nesses . 


24 

MR. BLOCK: I will have to be satisfied with that 


25 

under the circumstances, your Honor. I think the charge is 
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very simple, that where a witness was available to both 
sides, no inference can be drawn as against either side for 
failing to call him. And I suppose I could argue to the jury 
why didn't the government call Surnow to prove that there was 
no commitment. I'm not happy, but -- 

MR. FEFFER: Your Honor, I would just add this: 

There have been comments made that Mr. Surnow — 

I don't know if this was made yesterday or in the course of 
today, that Mr. Surnow was somehow avoiding service. It now 
appears that Mr. Surnow has been reached by telephone at his 
address on a number of occasions. The address was supplied 
by the government at your Honor's direction, so I don't think 
it is fair anymore to let the record stand in that regard. 

Mr. Surnow has been talked to,he's been spoken 
to on the teltephone at the address which the government sup¬ 
plied, so it is not a matter of a man trying to avoid process. 

He is there and he can be served. 

MR. BLOCK:. The Marshal couldn't serve him; isn't 
that an answer? He went there on Friday and couldn't find 
him. 

MR. FEFFER: I suggest he might have been in his 
office yesterday, for example. 

MR. BLOCK: I haveno control over the Marshal. 

I couldn't send the Marshal out yesterday; I was busy handling 
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the defense of the Cohen case. 

THE COURT: The Court has ruled on the matter 


brouaht up by Mr. Block. As I say, I will entertain a request 
to charge appropriate to the matter of missing witnesses. 

Mr. Robson? 

MR. ROBSON: For the record, your Honor, I would 
like at this time, on the basis of the testimony which we have 
just heard, to move to strike from the trial record all re- ! 
ferences by any witness to the 15 to 20 million dollars 
finance. I won't arque this in any groat detail. l think sou 
understand the basis for it. We objected to this testimony i 
in the first place on the ground it was outside the scope of 
the indictment, it was never referred to. The reason we 
objected was not being advised early enough of the charges 
against us it was very difficult to prepare a defense and 
this is the kind of problem that arises when the defendant 
is forced to go to trial in a case this complex without 
knowing in advance precisely what it is expected to refute, 
rebut or defend against. 


MR. SEGAL: 1 join in that application, your 

Honor. 

MR. BLOCK: I do too, your Honor, in behalf of 


Mr. Cohen. 


THE COURT: I would note, gentelmen, for the 
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a witness by the Government in rebuttal, having 
been first duly sworn, testified as follows: 

DIRECT EXAMINATION 
BY MR. SCHATTEN: 

Q Mr. Clayton, you were a shareholder of Richard 
Packing Company during the years 1969 and 1970; is that 
correct? 

MR. BLOCK: I object to the leading, if your 
Honor please. 

THE COURT: I will permit this one question, but 
certainly not from this point on. 


A Yes, I was. 

Q I show you what has been marked as Government s 
Exhibit 89 for identification and I ask you, can you 
identify it? 

A Yes. This is the envelope in which I received 
the annual report for Richard Packing Company for the 

fiscal year ending in 1969. 

MR. SCHATTEN: The Government offers Government's 

Exhibit 89 in evidence. 

THE COURT: Show it to counsel. 

(Pause.) 

MR. BLOCK: May I ask a question on the voir 

dire? 
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1 

•> 

THE COURT: Yes. 

3 

VOIR DIRE EXAMINATION 

J 4 

BY MR. BLOCK: 

5 

Q Mr. Clayton, 1 show you 09 for i d#-n t i f ica t Lon 

i 

6 

and I ask you, is that the exact envelope in which vcni 

7 

received the 1969 annual report of Richard Packing 

8 

Company? i 

t 


9 

A Yes, it is. 


10 

Q And you have maintained it all these years since 


11 

you got it in 1970, is that your testimony? 


12 

1 

A I put it in the file with all the Richard 


13 

material and maintained it all the time. 


M 

i 

Q You kept it all the time? 


15 

A Until I brought it out of the file. 


16 

MR. BLOCK: If your Honor please, I voiced my 


17 

objection at the bench and ^° ur honor has made a ruling. 


18 

THE COURT: Right. 

i 


19 

1 

Let me see what Mr. Segal and Mr. Robson wish 

20 

to do. 

j 

21 

VOIR DIRE EXAMINATION 


22 

BY MR. .SEGAL: 


23 

0 You said that you wore the owner of some stock 


24 

of Richard Pnckinq? 


} 25 

A I didn't ut derstand the question. 




i 
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Q Did you say that you were the owner of Richard 
Packing stock? 

A Yes. 

Q Is Antoinette your wife? 

A She is. 

Q Was the stock actually in her name and not 

your name? 

MR. SCHATTEN: I object, your Honor. That is 
beyond the scope of voir dire. 

THE COURT: Overruled. 

Q Was the stock in Antoinette Clayton's name and 
not in Hugh B. Clayton's name? 

A Some was in her name; some was in my name; some 
was in joint name. I believe this is with a joint name. 

Q This reads Antoinette Clayton, care of Hugh 

Clayton. 

A That's right. 

Q This would indicate that the stock was in 

Antoinette's name rather than yours? 

A That’s right. Some stock. 

0 Did your wife receive this or did you receive 

it? 

A This is my business address, so I received it. 

MR. SEGAL: Your Honor, I would object to this 
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document on the qround that this is not the witness' 
item, and on the other objections which have been voiced 
with regard to this particular document at a side bar 
conference. 

THE COURT: Mr. Robson? 

VOIR DIRE EXAMINATION 
1JY MR. ROBSON: 

Q Mr. Clayton, v/as the stock which you hold 
in Richard Packing Company or which was held by voui 
wife in Richard Packinq Company maintained in your 
possession or was it left at the brokerage firm from 
which you bought it? 

A No, it was used as collateral and was held by 
the bank. 

0 Was it transferred to the bank or just assigned 
to the bank? 

A Mo, it was assigned to the bank, the bank had 
stock powers to cover it, but the certificates weren't 
put in the bank's name. 

MR. ROBSON: I have the same objection as has 
already been raised by Mr. Block and Mr. Segal. 

THE COURT: Overruled. 

(Covcrnment' s Exhibit No. for identification 
was received in ovid< nee.) 
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elv 1 Clayton-direct 

2 

MR. SCHATTEN: At this time I'd like to read the 

3 

date on this envelope to the jury. 

4 

THE COURT: You may. 

5 

MR. SCHATTE: Government's Exhibit 89 contains 

6 

the annual report that is Government's Exhibit 13A. The date 

7 

on this envelope is St. Paul, July 21, 1970, Minnesota. 

8 

BY MR. SCHATTEN: 

9 

Q Mr. Clayton, when did you receive Government's 

10 

Exhibit 89 and its contents? 

11 

A I believe I received it a few days after the 

12 

date stamped here, which is July 21, 1970. 

13 

MR. SCHATTEN: No further questions, your Honor. 

14 

THE COURT: One moment, gentlemen. 

15 

(Pause.) 

16 

THE COURT: Would you gentlemen step to the side 

17 

bar, please. 

18 

(At the side bar.) 

19 

THE COU1T: I have reviewed the 3500 material and 

20 

I would suggest that for completeness I will read it and 

21 

show to counsel the lines immediately above the portion wich 

22 

was Xeroxed. The lines read as follows: 

23 

"Calls Cohen and asks for annual report, who says 

24 

4 

that the annual report is being delayed because of difficul¬ 

2 r ' 

ties with the government. This follows conversation with Dea 
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Clayton-cross 


than the nane of -- and I am talking about Richard Packing 

I 

Company stock, other than stock in the name of Antoinette 
care of Hugh B. Clayton, at the South Dearborne 
address in Chicago, isn't that correct? 

A No, I didn't myself. I had some in my own n ime — 

Q You had some in your own name? 

A My wife had some in her own name. 

I 

Q So there were a number of certificates, isn't that 

I 

correct? 


A That's correct. 

Q Were any of those certificates owned by your or 
your wife or jointly in Street name, that is in the name of 
a brokerage house? 

A No, they were not. 

Q Did you receive a number of copies of the annual 


report? 

A Yes, we did. 

Q I'm talking about the one for 1969. 

A We received several copies. 

Q You received several copies because there were 

different names on different certificates, isn't that right? 
A Correct. 

Q Did you keep any of the envelopes in connection 
With the other annual reports that you say you received, or 
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is this the only envelope you kept, number 89? 

A I believe this is the only one I kept. 
MR. BLOCK: No further questions. 


CROSS EXAMINATION 


BY MR. SEGAL: 


Q Mr. Clayton, did you receive annuals earlier con¬ 
taining the 1969 annual report? 

A No, I didn't. 

Q Do you knew if pur wife did? 

A No, she didn't. 

Q Do you know that she didn't? 

A I know. 

Q Was there any other address used besides your 
office address for annual reports? 

A Yes. We received some in Glenview, Illinois. 

Q What was Glenview, Illinois? 

A That's where we live. 

Q Is that different from your office address? 

A That's correct. 

Q Your office is Chicago? 

A Yes, sir. 

Q If you had received a copy at the same time or 

earlier in your Chicago office and in your home, I assume you 
would have to say he had one of them into the basket? 
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MR. BLOCK: If your Honor please, at this time I j 
would like to add orally that I think I reflect the th-.-iking 
of all my colleagues that we would like your Honor to charqe 
the usual request with respect to the failure of the defendant 
to take the stand. That is boiler plate. 1 think I left 
open the question of whether I joined in ny colleague's 

I 

request that your Honor not Marshal the evidence, ami I want 
to make it clear that I do join in that request at this tir-e 
and further, your Honor, I am not requesting your Honor to 
charge with respect to missing witnesses. 

i 

MR. FEFFER: Your Honor, the government would 
definitely request -- I don't believe it was included -- a 
charge that both parties, both defendants and the government, 
have the right to subpoena witnesses, because the government 
does in all probability make reference to this, if it be¬ 
comes necessary. I 

THE COURT: Taking the two matters which Mr. Block 
has adverted to, first, relative to the matter of the defen¬ 
dants and their testimony, I intended to charqe; 

"The law doesn't compel a defendant in a criminal 
take the witness stand and testify and no presump¬ 
tion of guilt may be raised and no inference of any kind may 
be drawn from the failure of a defendant to testify. As sta- 

I 

ted before, the law never imposes upon a defendant in a 
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2 Requests 1, 3, 4, 6, 9, 10, 14, 15, S-l -- that^is 

3 j Supplemental Request No. 1 -- Supplemental Request No. 3 

and Supplemental Request No. 4. 

MR. BLOCK: If your Honor please, then I for the 
record respectfully except to your Honor's refusal to 
charge as requested. 

THE COURT: Turning now to the requests of 
the defendant Deutsch, the following requests submitted 
on behalf of the defendant Deutsch are granted either in 
whole or in substance: 1, 2, 3, 4, 5, 7, 8, 9, 10, 11, 

12, 13, 14, 15, lfc, 17, 18, 19, and 20. 

Requests 6, 21, 22 and 23 are denied. 

Turniny next to the requests of the defendant 
Duboff, the following requests are granted either in whole 
or in substance: 4, 5, 6, 7 end 8. 

Requests 1, 2 and 3 are denied. 

18 

19 

20 
21 
22 

23 

24 

25 
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2 

those regards; not 21 . 

3 

MR. BLOCK: All right. 

4 

With respect to 26, in the context of this 

5 

case and particularly from the point of view of Mr. 

6 

Cohen, your Honor — 

7 

MR. FEFFER: 26 is not oeing given, Mr. Bloek. 

8 

THE COURT: That was one wnjch 1 indicated r 

9 

would not charge. 

10 

MR. BLOCK: Fine. 

11 

1 objected to 27 because we have some evidence 

12 

here of lack of reliance, and it ieems to nu* that i f we 

13 

are engaged in a fraud case, that reliance is an integral 

14 

part of a fraud situation. 

15 

THEJ COURT: 1 submit that it is not. 

16 

| 

MR. BLOCK: Very well, if that is your Honor's 

17 

view, all I can do is except. 

18 

THE COURT: You have. We discussed this matter 

19 

of reliance at an earlier juncture. 

20 

MR. BLOCK: Your Honor is planning to charge 35, 

21 

which is the definition of an underwriter. 

22 

THE COURT: Yes, I was. 

23 

MR. BLOCK: If your Honor please, it seems to 

24 

me that in the context of this case, 1 would submit, that 

25 

1 

the testimony with respect — the conflicting testimony 

1 
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here with respect to what constitutes an underwriting — 
remember, we had Mrs. Appleton here, and Mrs. Appleton 
testified to the difference of opinions among lawyers — 
it seems to me, your Honor, that the question of what is an 
underwriter in this case is essentially a factual issue, in 
the light of this particular case. And the Government's 
adducing the testimony of Mrs. Appleton, she is cross- 
examined, and I'm sure your Honor has her testimony in 
mind, and it seems to me it's a factual issue, and I don't 
think it is fair, in the context of this case, to charge 
the jury as a matter of law as the Government would have 


you do. 


I have discussed this with my co-counsel and I 


17 


think that they are in accord with that view. 

THE COURT: Incidentally, so you have it in 
context, I plan to follow 35 with your Requests 12 and 


13, in substance. Just so you have the context of it. 

MR. BLOCK: Of course 13 deals with Cohen's 
shares. That doesn’t have anything to do with the under¬ 
writing . 


ri 




of it. 


THE COURT: I just want you to know the context 


MR. BLOCK: I appreciate that. I appreciate 


your Honor's charging 12 out it seems to me that you are 
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charges do we find such things as complaints about pio- 
jections on earnings, the lateness of the annual report, 
misstatements on a number of franchises, the situation 
on F & T Meats, the profit Mr. Cohen made on his own 
shares, some kind of blame that attaches to the approval 
of the Papworth report, difficulties with the franchises, 
accordina to Mr. Kally, and the $20,000,000 commitment 
and the deposit of $200,000 by Richard Packing in a 
trading account at New Dimension? 

His Honor will discuss this with you in his 
charge, and it is very important: How many conspiracies 
do we have here? Assume, just for the sake of argument, 

that you credit everything that was said by the Government 
witi.^sses. 
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Just assume that. I know you can't possibly, 


but just assume it. And we have got Deutsch and 
Duboff linked with Kelly, Andrews & Bradley; we have qot 
Deutsch and Dubofi linked with Mew Dimension Securities, 
the Reiss Bank, the whole bit. Cohen nowhere involved. 

So what is the one conspiracy that Mr. Feffer 
is going to be talking about, because Mr. Feffer is not 
going to lose this case as being separate conspiracies. 

This is the situation, Mr. Feffer will tell you, 
in which there was one overall conspiracy, and that was 
to cause the price of Richard Packing Company stock to 
rise by means of false statements That is what he is 
going to tell you. But, I subm.t to you, that you qive 
consideration to Mr. Cohen's very limited role in this case, 
and when you are trying to decide, number one, how 
many conspiracies there are, number two, if there was a 
conspiracy what was involved in the conspiracy that was 
the purpose of it, and, number three, was Cohen even in 
the conspiracy in the first pla*;e? 

Let me say this: This is a case compounded by 
the Government out of half-truths. I said something about 
that in my opening statement to you. I said that when a 
witness gets on the witness stand, he is entitled to bo 
cross-examined, or he has to undergo cross-examination. 
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statement is that it does not mvoiil with tin- umlt-ii'iiinil 
testimony of the witnesses in this case. And that's another 
thing. 

In my humble opinion we are on trial in tins case 
because these two gentlemen sitting here are pitting their 
business judgment as Monday morning quarterbacks against 
the business judgment of Milton Cohen. You are going to hear! 
about htat, particularly in connection with the lor,9 repoi t 
and the testimony of Mr. Hrodcorb. You know that money was 

) 

advanced, they are qoing to tell you that this was a fine way 
to run the Circus Wagon franchise because there Cohen should , 
not have put the money into Resort Products, and also there 
is this business of investing in the stock market, and he is 
going to talk a great deal about that, I'm sure, and you will 
see when you look at Government's Exhibit 13A in evidence 
that there is a listing of publicly traded securities which 
ties into the fact that the company invested in the stock 
market. 

Nothing illegal about that. As a matter of fact, 
the charter of the company, which 1 s part of Exhibit , con¬ 
tains a proof to look for. This is the certificate oi incor¬ 
poration : 

"Articles of Incorporation of Richard Packinq 

Company." 
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i You reconcile it this way, that thi3 letter of 
stockholders by April 16, 1970 took into account the 
conservative accounting way of counting franchises rather 
than the liberal way, rather than the way that Paris 

had been counting them. 

Then the number of franchises, I think I have 

covered that. 

F £■ T Meats. This showed up in the Papworth 
report. You remember that report. The deal with F & T 
Meats is supposed to take place and everybody is qoing to 
be happy and make a million dollars, and it doesn't go 
throuqh. 

The Government, again with a half-truth, calls 
in Oscar Feldhamer, inside quy, and he didn't know 
anything. Why didn't they call him? We had to call him. 

By the way, we don't have to prove our innocence 
in this case. We don't have to call any witnesses. We 
did. It is the Government's job in this case that is 
what it means, that they have the burden of proof beyond 
a reasonable doubt. It is the Government's burden to 

call witnesses in to prove their case. 

Counsel have talked about the missing witnesses? 

Where is the missing witness on the $20,000,000 
commitment by Jack Surnow? Why isn't he here with 
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i Hn open court; jury present.) 

THE COURT: Ladies and gentlemen, we will now 
hear the final summation. This will be the summation 
on behalf of the Government, which will be presented by 
Mr. Feffer. 

You may proceed, Mr. Feffer. 

MU. FEFFER: Thank you, your Honor. 

Judqo Ward, Mr. Block, Mr. Segal, Mr. Kobsor., 
Miss Short, and ladies and gentlemen of the jury: 

I, too, first want to thank you for your 
extraordinary patience during this trian, which probably 
ran way too long, from everybody's standpoint. Unfor¬ 
tunately, there are many times when you heard more from 
the attorneys than you did from thv itness stand, and 
I apologize if I .spoke a little too much luring « po course 
of the trial. I know today it's getting late. You have 
already heard something like four, four and a half hours 
of summations. So I am gc .g to ask you just to remain 
patient for a couple ol more hours, during which time 
I am going to sit hero and try to review the evidence 
from Day One through the trial. 

I am not going to please defense counsel when 
I do this, because T'm not going to draw on too many 
inferences, and I 'rn not going to ask you to reach too 
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many inferences. # 

i 

I sat here fairly quietly during the course of 
the defense summations, but I don't want you to get the 
impression that because I wasn't standing up objecting, 
saying, "Let me tell you my side of the story; that is 
not the way it happened," that I agreed with what defense 
counsel were saying, because I didn't, and I don't now. 

But that is a courtesy that we attorneys try to extend 
to each other at the end of the case, to let each speak on 
behalf of his client without interruption. There were 
many times that I wanted to, but our procedure doesn't 
allow for that. , 

What I'd most like to do is to go down the 
aisles and speak with you individually and ask you if 
you ha 'e any questions in your mind, because in that 
manner I would be assured that I was responding to any 
questions that you had. IJnfortunately, our procedure 
again doesn't allow for that. So I am going to sit 
here and I am going to try to anticipate those 
questions which you still may have. 

Defense counsel, and in particular Mr. Segal, made 
some rather stranqe accustions to the integrity of the 
United States Attorney's Office and my integrity. I must 
say that here I feel like responding, but I am not going 
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to, because' the Function ;;uinn t .,i ion, ladies and t i 

men, is to sit, stand, and review i ho cvid.nre. 

And Mr. Segal did v.*ry little. So I am going 
to try to put those nccursat ionr aside and review with 
you the testimony from the witness stand and some of the 
many hundreds of exhibits that come info evidence in this 
trial so you will be better able to render fair judgment 
in this case. 

7 he information charge: in port that untrue 
statements of material facts v/or, made. hot locus .in 


that. 


Mr. Robson in Ins opening remarks to --on correctly 
stated what this crucial issue i • . Ho mid this, l think 
it’s gerrane, and I think you should follow it. What is 
material is did they, the defendants, lie to anybody about 
the stock ot Richard Packing, and got somebody to buy 
stock so these people would bo defrauded, and he went on 
to say, loll you that t lie evidence wi 1 I not establish 
that.." Not at all. That is wh.it that part, of the case 
is all about. .Simply telling I In truth. i„d it’s your 
at this point to answer Mr. Hobson•s guest ion. Did the 
defendants lie with respect to Richard Packing stock? 

I 

And I submit, ladies and gentlemen, thit. whether the 
Securities uav/s are complex is totally irrelevant to 
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irrelevant to whether these defendants lied. So, that 
Mr. Cohen relied on Mr. Malmon is totally irrelevant 
as to whether the press releases, for example, contained 
truthful information, and whether the economy turned sour 
and Richard Packing fell on its face is totally irrelevant.. 

The basic question is, did the defendant toll 

the truth? 

Finally, the Denver Funds checked and rechecked 
ar.d reviewed and reviewed Richard Packing is totally 
irrelevant. The question is whether these defendants told 
them the truth. 

We don't disagree with defense counsel for one 
second when they stand before you and tell you that the 
franchising business was a risky business and that the 
market went sour. I believe the testimony was not as 
Mr. Block said -- 1 believe the testimony was in 1969 
and 1970 there was a decline in the stock market, as Mr. 

O'Meara said. But that is not what this case is all 
about. 

Mr. Hurley, Mr. O'Meara, you recall, the 
gentleman from Vermont, they were willing to take their 
chances for the future. They recognized the risk factors, 
no question about that. Why? Because they were impressed 
with it and with Jaffee & Company, the prestigious investment 
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banking concern that we have hoars so much about. 

How many times did we hear that from witnesses on the 

I 

stand, about how prestigious Jaffee 6. Company v.’ere? 

People were thrilled to get their business, absolutely 
thrilled. And what did Mr. Leonard Mayer say on that 
stand yesterday? He was Mr. Deutsoh's witness. What 
did he say with respect to this? I am quoting from I’age 
4867, "Well, it is a very personalized type ot business, 
and a groat deal of tradings and orders that are executed 
bedause of the comfort that one party has with the 
other. It is a business of trust. In dealing with funds, 
which generally means you are trading in larger Quantities 
of securities, there is even a stronger relationship in 
terms of trust and knowledge of each other that is nece- ary 
What did Mr. O'Meara say at Page 2568-60 of the 

transcript in regard to this element of trust? 

"Q And didn't you figure or tale into cons.ideration 
in making the recommendation that if you had a well 
managed company .' n the franchise business with honest 
people, that it should do well? 

"A Yes." 

Ladies and gentlemen, it was no different and is 
no different than someone walking into a f ino jewelry 
shop, for example, Tiffany's, and having a diamond appraised 
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Vhen you go into a prestigious store like that, you are 




relying on their judgment and their honesty to tell you 

the real value of that diamond. And that is what Mr. Schatt?n 

said at the beginning when he said it's a simple case, 

because this element of the case is simple. 

And most important, the defendants knew, they 
knew that Mr. Hurley, Mr. O'Meara and other people trusted 
them. Remember what Mr. Deutsch said to Mr. Perry Leff 
in June of 1969, when Mr. Leff complained that the Funds 
had sent him an agreement that didn't conform to what 

he thought should be proper? 

"Mr. Deutsch: Don't concern yourself about that. 

They are not betting on the horse; they arc betting on 
the jockey. If I ^choose you and selected you, that is 
good enough for them. I have done very, very well for 

the Fund and they trust my judgment." 

Mr. Deutsch knew that very, very well. 

Mr. Hurley, like Mr. O'Meara, trusted him 
implicitly. When Mr. Deutsch or Mr. Hurley -- said that 
Mr. Hurley should place all his orders through Jaffee & 
Company because Mr. Deutsch could get the shares for him 
at bid price plus commission, which in essence means 
"We will get the stock for you at the best possible 
price, the lowest possible price" -- but we will got back 


SOUTHERN DISTRICT COURT REPORTERS U S COURTHOUSE 

EOLSY scuare. he* vorr. N.r co t*im 






1 

2 

3 

4 

5 

6 

7 

8 

9 

10 
11 
12 

13 

14 

15 

16 

17 

18 

19 

20 
21 
22 

23 

24 

25 


1 /1 '' * 

** O L 

r . 1 8 2 

7 elmch 

to that, ,and we will see whether the Funds were rocoivinq 
shares of Richard Packing stock throuqh Jaffee & company 
at the best or lowest possible price. 

And for this service of trust, and for this 
service of supplying the Funds with information, they 
paid Jaffee & Company thousands of dollars in commissions. 
Essentially, from this point on, the case is ab>’t the 
disabuse of that trust by these defendants. 

Let's start looking briefly at the informal ion 
that was provided by these defendants to the Funds and 
other people to sell stock. They started off with the 
Papworth report. They then went to a public relations 
firm in Mew York, Bass & Company, and press releases started 
flying out, and all of them ended up at the Denver mutual 
funds and other places. 

And what did these press releases and the Papworth! 
report say about Richard Packing Company? in essence, 
they painted a picture. They painted a picture of 
a thrivinq, growing company. From the first press release 

to t.ie last one, they had 210 franchises. The picture that 

\ 

was painted was of a company that was thrivinq. So, 
ask yourselves this question -- this is what we are going 
to discuss: Was Richard Packing Company a flourishing 
fast-foods franchise company? Wore the representations j 

i 

i 
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that were made to sell stock true? 

Those are tne questions which you must answer. 

Not whether Mr. Cohen had a dream or whether his judgment 
was good or bad. And not whether the ' jor.omy had a 
downturn. It is Mr. Robson's question you might answer: 

Did these defendants lie to anybody about Richard Packing? 

Let's go back to the beginning and take a 
closer look at this company. We know that m 1968 
Richard Packing was a rather lackluster meat company 
making hamburger patties in Minneapolis. There were 
approximately 100,000 shares of the stock outstanding, 
which, as we have been told by many people, is not very 
much. And on Page 4 of the offering circular we see that th 
highest price for the stock for the first quarter or 1968 
was approximately 4-7/8, in other words, close to $5 a share 
And as we all know, this situation changed very dramatically 
Jaffee & Company becomes interested in Richard 
Packing, and durinq the summer MR - Deutsch meets Mr. 

Deane and tells him this: He was in the process of trying 
to build a franchising operation similar to McDonald's. 

And then what happens next? There is a meeting at a town 
house. The same thing. Mr. Deutsch says he was in the 
process of building a company substantially similar, but 
somewhat unique from McDonald's. 
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Ka is going to, through acquisition, build that 

I' 

meat business several-fold. What is thenext thing that we 
hear about in the way of a meat company acquisition? You 
remember F&T Meat Company? Remember Oscar Feldhamer and his 
Brother David? It*s been their allegation that we brought in 
Oscar Feldhamer and they brought David. But Oscar was the one 

i 

who said, "No deal." Oscar was the one who had enough sense 
to say, "I want cash." 

In late February, early March before the fund 
purchased one share of stock, Mr. Deutsch and Mr. Duboff went 
west and met with Michael Papworth who at that time was 29 

.^<■'0 ir ^ ‘ aO - v ' . •> 

years old and was a trainee at a place called Lunar -Sal esJ. 

After this meeting Mr. Papworth in his own time prepares that 
report. You saw that report. It’s not on a letterhead of any 
company. It was for his own interest and to help him Learn 

I 

how to write reports. He was proud of the report and he sent 
it on to Mr. Deutsch and Mr. Cohen. And they reassured him 
that it was a good, solid report. Mr. Papworth had no inten 
tion nor did he give anyone authority to send this report out. 
This made an interesting situation. That report was sent on to 
Mr. Hurley at the Denver fund, without Mr. Papworth*s knowledge 
or consent. 

Let’s take a look at that report. This is written 
in March of L9dy. The third paragraph, "The company has 
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recently entered Into an agreement to acrnirr F&T Meats of 
New York." This is March. Now, remember the meetings with 
Mr. Feldhamer, in late '69. "Contacts indicate the principal 
of F&T Meat are experienced in the meat processing business. 
Mr. Cohen stated the central reason for the acquisition was 
F&T 's capable management." This is Hurley picking up this 
report sent to him by Mr.Deutsch from prestigious Jaffee & 
Company, and reading that import. 

I 

There Is not much sense in sitting here and 
dwelling on the testimony of the Feldhamers, but you might just 
be interested in this one small portion of Oscar Feldhamer. 1 s 
testimony when he says, "Well, at that time I am sort of a 
conservative person and I didn't want to go for all stock. I 
wanted some money, some cash. So no agreement was entered 
into." 

Ladies and gentlemen, it is too bad that everybody 
else didn't have Oscar Feldhamer's sense at that time. What 
else is contained in this Papworth report? On page 8 -- and 
remember now, this report is written in the middle of March of 
1959. Look what they say is going to happen three months from 
then. But there are no Circus Wagons open: 

"By 6/30/>9, by June of '39, there should be at 
least -- at least 15 Circus Wagon Restaurants in operation." 
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Not under construction. In operation. Was that a truthful 


statement, four months ahead? Le“'s see what happened. How 


many units were in operation? You have to turn to the very bad 


of the annual report of 1939 and fird out the truth with Richai 


Packing Company. Thi . is the one that came out, and we wili 


get to this, the following year. And you see a statement in 


here, that bays that at June 30, 19j9, none cf the Circus Wagon 


franchises were in operation. We will get back to that, be¬ 


cause buried in that report, which came out after everyone l*J 


purchased all the shares of stock, is the truth. 


By July of 1969, before even the first Circus Wago 


restaurant had opened for business, Mr. Deutsch tells Mr. HurUjy 


by telephone, thisis July of 1939 , page 18 )7: 


"There was 100 sold, roughly 100, and 100 more 


ready to be sold near to closing." That is in July of 19 j9 


And about this same time, remember when Mr. Jim Giasafakis 


was out on that so called field trip in Minneapolis, he was 


upposed to see the plant, ne ended up having breakfast tint 


morning, Mr. Deutsch is telling Mr. Giasaiakis back in July, 


the same month, that is Giasaiakis: 


"I asked him about Richard Packing, that was gone 


j into because I knew very little about the company and lie indi¬ 


cated to me that they were selling franchises and over - 200 


franchises had been sold and they were ready to open their 
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f’rst Circus Wagon franchise in Anaheim, California, 


which is 


right across the entrance from Disneyland." 

This is July, 1969. He says 100 in the future, he 
told Mr. Giasafakis 200. He goes back, tells Mr. Hurley, he is 
very happy. He thinks he is putting a lot of money in this 
great company. Is that a crime, to invest money in a company 
that has 200 franchises? Mr. c ohen is more conservative. It 
took Mr. Cohen until the following winter, -- remember the 
letter, we had a fellow -- Faris, the fellow from California. 

I 

It took Mr. ^ohen until February of 1970 for him :o reach the 
200 plateau. That didn't stop Mr. Deutsch. 

Ladies and gentlemen, ask the question that Mr. 
^obson asked you to begin with: 

In that situation did Mr. Deutsch lie to anybody? 

To get them interested in Richard Packing stock? As I indi¬ 
cated, various letters and press releases went to people like 
Mr. O'Meara, and Mr. Hurley. Government's Exhibit 4 is the one 
which I'm sure you recall. This is March 17th now: 

"As of February 3rd we sold 60 franchises," that's 
Mr. Cohen, "As of February 3, 1970" Mr. Deutsch had reached 
200, six months ago. "As of February, 19th, we had sold DO 
and as ofMarch 4th, we had gone to 200." Less than a month. 
Over 140 franchises sold. But there is something that doesn't 
quite fit into that letter. Because Mr. Cohen has been issuing 
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press releases all during this time and the figures that he 
was giving out in the press releases were different from the 
figures he put in the letter. These were just numbers to those 
men. Take the press releases Ln,ladies and gentlemen. Jib 
says he had 19. 31C, 19 more. 31D, 23 additional. 31F, 41 

additional. Add those up and you get 102. 102 by October, 

1969. 

So, you've got Mr. Deutsch with 200 in July, Mr. 
Cohen with 102 in October, 1959, and then Mr. Cohen back down 

I 

to 50 in February of 1970. These are numbers, Ladits and 
gentlemen. Just send out anything you want to send out. Just 
impress people. Thepoint of the fact is that these people 
couldn't even keep the numbers straight themselves, as long as 
they were high. 

We have heard a lot of testimony from a lot of 
people here about how many franchises there were, and hew do 
you count franchises, exhibits from the government, exhibits 
from Mr. n«.»., exhibits from everybody as to how many actual 
franchises there were. Mr. Farts comes in the room, and lei's 
look at the way he counts franchises. You just use your 
common sense, as defense counsel told you. You ansvr r this 
question: 

This is the Cristina agreement. The one in 
Louisiana. 1 believe it is part of 1JB-1. In the back it 
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2 

it says Mr. Cristina has been given the following option, and 


3 

get this: 


4 

"After 90 days of operation of his first Circus 


5 

Wagon opening, Mr. Jack Cristina r.ay elect"-- he has a choice 


6 

way down the line, "to elect a plan, and by that plan he may 


7 

put up in 1970"-- this is 1959, "he may put up in 1970, 3, 4 


8 

and 5 units. In 1971, 6 through 12, and in 1972, 13 through 


9 

20. If Mr. Cristina wants to do that, he can do it." 


10 

Those units were all considered sold, whether.Mr. 

» 

11 

1 

Cristina wanted them or not, or whether he walked away. /ou 

f 

1 

12 

have all heard about the accounting changes. Mr. Block made 


13 

a statement which I don't believe the testimony will support. 

| 

14 

Remember, he said that the accountant took the stand and they 


15 

talked about the accounting changes affecting the number of 


16 

units? You read Mr. Loud.r's testimony. He was the accountan 



17 

I believe that was called in to testify, from Minneapolis. 


18 

What did he say? He said that the change in the 


19 

accounting principles affected the way you report the income 


20 

but it had no bearing whatsoever on how you counted the number 


21 

of units. Only the income. That's what the accountant was 

I 

22 

concerned with. The number of units remained steadfast. 


23 

Review that testimony, If yov like. 


24 

But ladies and gentlemen, it is much sinpler, 

( 

25 

because we can look at his documents, and keep in mind Mr. 


!t 

| 
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Louder's testimony, two documents; both issued in April of ' 
1970. One, the press release, the one that had to go out to 
all the funds and all the investment people; the one that is 

not looked at by Lybrand. The a ccountants don't see this piecit 
of paper: 

"Richard Packing has to date sold 210 franchises 
and is currently constructing seven new Circus Wagon restaurant s 
The date? April 6, 1970. The annual report comes out later. ' 
In the letter to shareholders written April l„ f 1970, to date,I 
82 franchises have been secured by Status Marketing. This 
report, ladies and gentlemen, was looked at, analyzed and 
audited by the accountants. They have the contracts. I 
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You take this document in, you take this press 


release in and you compare them. 

Remember in this regard about these press releases, 

the extensive cross examination of Mr. Frankel from Bass & 
Company, by Mr. Segal, whether Deutsch had anything to do 
with the press release, whether he saw them, his name was on 
the back or front of a sheet of paper? You may find the rea¬ 
son is that Mr. Segal well knew if Mr. Deutsch was connected 
with that press release or any other press releases he was 

i 

in trouble. 

What did Frankel say? He said he was told by 
Milton Cohen that these press releases were to be reviewed 
by Mr. teutsch. You can review the testimony in that regard. 
You can look at the exhibits, look at all the Frankel exhibits. 
Here is the back of a letter dated May 15, 1969. You recall 
that Mr. Segal was displeased because something was put on 
the back, "Okayed by Cohen, Deutsch and Malmon. Send ten 

copies." 

Hr. Deutsch'8 name appears through these exhibits. 
You can take them, look at them and decide for yourselves 
whether Mr. Deutsch know what was happening with respect to 
press releases and annual report., the financial advisor of 
that company. His name is literally all over those document, 
Okay, ladies and gentlemen, that's the story they 
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were paintinq of Richard Packing Company. That is what the 
funds were being told, this great financial company, well 
finances, franchises going up left and right, but what do 
we hear from Kally and Mr. Paris? Mr. Paris was a defense 
witness. What did he say? lie said they had a lot of prob¬ 
lems, rising contruction costs, real estate costs, all the 
risk factors, the couldn't get adequate financing. 

Remember Mr. Brodcorb, the long sheet of yellow 
paper, all the contracts being cancelled left and right and 

I 

he told you about how the company was losing money and if the/ 
didn't sell their meat packing facilities, they would be out 
of business. 


Defense counsel argue that all that was attribu¬ 
table to bad economy. Ladies and gentlemen, they may be 
right, it may be attributable to a bad economy or to Mr. 
Cohen's tment. That is not why we are here. The infor¬ 
mation contains the following allegations, in part, that 
the defendants obtained money and property by means of un¬ 
true statements of material facts — listen to this -- and 
omissions to ^tate facts necessary to bo stated in order to 
make the statements made in light of the circumstance*; under 
which they were made not misleading. 

Ladies and gentlemen, did you see one single press 
release that informed anyone, or one let.tot that informed 
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anyone, that contracts were being cancelled left and right, t 
that Status Marketing had gone bankrupt and was not capable 
of selling any franchises; that there was no more meat pack¬ 
ing company; no more meat packing facilities available be¬ 
cause it had to sell it out so they wouldn't go into the 
red, that rising costs were killing the business and that 
Ricahrd Packing was a financial failure? Was there any press 
release, any letter, any conversation to Mr. Hurley, Mr. 
O'Meara that told those facts? Of course not. That's not 

i 

until July of 1969, when it was all too late and the funds 
had to sell out at $1 a share and lost 5.1 millicn dollars. 

Did they tell anybody that while they had problems 
with franchising, with getting money — you remember all the 
problems they had with money, whether Mr. Deutsch could raise 
$20,000,000, Mr. Surnow was supposed to give $20,000,000 
what did they do; they put $1,000,000 to put into a dune 
buggy company. Did they tell that to anybody? You heard 

that testimony from Mr. Brodcorb: 

No money for the franchising, but they put 

$1,000,000 into a dune buggy company. 

With respect to dune buggies, this is an example 

of how far the defendants would go -- how far they would go 
with respect to representations that were being made. It is 
a very small matter but it is indicative of how far they 
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they would go in misrepresenting thing?;. Listen to this. Jt 
says, in a press release, 1969, July 16th: 

"Today's announcement was made by Milton J. 

% 

Cohen, President of Richard Packing, who described the 
company's newest subsidiary as a designer and builder of 
commercial dune buggies. The dune buggy, he said, is a 
small, wide-track peculiar looking automobile especially 
adept at whizzing through sand and down beaches. These 
buggies can go anywhere, even if there is no road." 

i 

Well, they had forgotten that Mr. Papworth had 
seen the dune buggy company. He had seen the company and 
spoken to the people. In the Papworth report, introduced 
by Mr. Cohan, referring to dune buggies: 

"The car is not meant to be driven off the road • 
as a dune buggy." 

There are so many different stories coming out j 
that ever, the defendants can't keep them straight. 

Again, ladies and gentlemen, you ask yourselves 
Mr. Robson's question: Were there any misr presentations 
half truths? The government has been accused of making half 
truths; now think about the defense. Richard Packing is 
losing money hand over fist, as Mr. Block said, $200,000 
is given to Mew Dimension Securities. That is very curious 
and 1 will speak about this later. Mr. Ryback only puts 
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$100,000 in and now Mr. Block says Mr. Cohen wants to put 
$200,000 in the trading account because of his good friend, 

Mr. Ryback — $200,000 in cash from Richard Packing into a 
trading account of a firm that just opens for business. 

Did Richard Packing ever tell anybody about that? 

Was there a press release about that? 

Well, the company is singing and what are they 

telling people: Don't worry about it. Mr. Deutsch tells 

Mr. Rally — Mr. Rally is the disgruntled employee who was 
fired, and that is very strange, because what we heard from 
Mr. Dudovitz, in 1971 there wasn't much left of Richard 
Packing and, as a matter of fact, he left. I don't know 

what he was fired from, but we will accept the fact that he 

was fired. He tells Mr. Relly he was doing a fine job, a 
good job of getting real estate and construction jobs 
started. lie, Mr. Deutsch, also added that he had a commit¬ 
ment for $20,000 from a European source and that Rally should 
proceed with all dispatch to get these projects started. 
$ 20 , 000 , 000 . 

February, 1970, what does he tell Mr. Deane? Mr. 
Deane says he is very concerned because his client, the St. 
Croix fund, had not received his annual report and they had 
no financial information on the company, and they were ner¬ 
vous about the stock, because the market was declining and 
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Richard Packing was still or. its way up. 

Mr. Deutsch replied, "Don't be concerned, Hugh, 
forget about the annual report" and get this, "It is not 
significant. I have fifteen to twenty million lined up to 
handle the 200 Richard Packing Circus Wagon franchises tha 


t 


we have sold." 

Mr. Hurley, what is he told? Same thing, 15 to 
20 million dollars lined up and this time it is not a foreign 
source, it is a union pension fund. It doesn't make any 

I 

difference. Mr. O'Meara, same thing: He is told in March 
of 1970: 


"The only problem we have is with the accounting 
changes which we have adequate financing, everything else is 
perfect, just the accounting changes." 

Ladies and gentlemen, who was the victim? You 
can look at the Denver funds as a mutual fund and say they 
were one victim, but Mr. Hurley didn't lose 5.1 million 
dollars. He wasn't the mutual fund. The mutual fund, as 
Mr. Hurley testified to, consisted of many thousands of 
small people who entrusted their lends to thomutua1 funds 
to invest. da f fee & Company was asked by the mutual t uiuls 
to help them out and trusted them. 

Meanwhile, where was the 19h9 annual report., 

I 

ladies and gentlemen? We know that Lybrand -- Mr. Louder j 
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said he was through with it in March of 1970 and Mrs. 

Segal said she mailed it out all at one time and her best 
recollection was the spring, and Mr. Deane said his best 
recollection was April. So Mr. Clayton had thrown into his 
file the 1969 annual report and Miss Segal said when the 
report came in, ytu remember, she had all the labels and 
she stuck them on the envelopes and out they went, and you 
recall that the address on that label -- I'm sorry, the 
date on the label, on the stamp, was July of 1970. Now, 

I 

get this: 

Milton Cohen, to Bass & Company, the people 
making up the annual report, and this letter is dated March 
19, 1970, talking about the annual report, in block caps, 

-I DON’T WISH THIS STATEMENT TO BE DISTRIBUTED TO ANY MEDIA 
WHATSOEVER." He will take care of it. March 19th, this is 
when Lybrand was through with it. You ask yourselves why 
it wasn't mailed out until July. The answer is very simple, 

because of the blunt truth about that company. 

Counsel told you when you go into that jury room 

to use your common sense, and I am going to ask you to do 
the same thing. Don't abandon the way you look at things, 
your judgment. Deliberate and use your common sense. Defense 
counsel anticipated the problem, and as a matter of fact, 

.they did this In their opening statement, and did it 


\ 
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If they knew that it was established there were 
misrepresentations and that people relied on these misrepre¬ 
sentations, there would be problems. So what did they do? 

They tried to convince you that the Denver lands didn t 
rely on these misrepresentations but they reviewed and reviewed 
and reviewed. Do you remember all that testimony 1rom Mr. 
Hurley? There is one small problem with this and this is a 

smoke screen, to could the issues. 

You listen to Judge Ward's charge and he will tell 

you that whether the mutual funds relied on the representa¬ 
tions doesn't make a difference, it is the misrepresentations 
themselves which are important. It could have been a five 
year old boy out there; it is the lies we are talking about 
Whether anyone listened to them or not is irrelevant. You 
listen to that portion of the charge. 

But defense counsel preferred to overlook this. 

Instead they wanted to paint a picture of Jack Hurley and 

I 

all the other mutual funds out in Denver reviewing daily 
Richard Packing. Mr. Segal said in his opening statement hr 
would demonstrate the Denver funds made a review every time 
they purchased. He said the defendants would demonstrate 
a re-review was made every time they went over their port- 
Mr. Robson said the mutual fund had talented, 
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experienced, educated people whose sole function was to try j 
to decide how much future hope there was for a business and 
you will hear on the witness stand when this mutual fund over 
a period of months invested $5,000,000 it was not on the 
basis of what Mr. Milton Cohen said or on the basis of what 
Deutsch said or what Stanley Duboff said, it was on the 
basis of studies they made, it was on the basis of their 
own very, very careful evaluation. 

Let's take a closer look at this. You saw Mr. 

t 

Hurley on that witness stand and you saw him cross examined 
ad nausem about his training with IBM and what kind of com¬ 
puters he was installing at Financial Programs and pro¬ 
gramming computers, and his psvchology degree he got in 1961 
and all the turn over of the people at Financial Programs 
but, ladies and gentlemen, you have the job of deciding how 

sophisticated Mr. Hurley was. 

The government submits that he wasn't that 
sophisticated at thattime, that he was relying and paying 
Jaffee & Company to provide him with truthful, relevant 
information on Richard Packing Company, and this is why, 
ladies and gentlemen, Mr. Hurley was such a gold mine for 
Mr. Deutsch, betting on the jockey, not on the horse. 
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Let's take a look at these so-called studios 
that went on at the mutual funds. You remember James 
Giasafakis. He was the fellow that supposedly made 
this field trip to Minneapolis and went to the plant and 
analyzed the plant, talked to Mr. Cohen, made a full 
evaluation of the company. Mr. Giasafakis came to the 
stand and testified that he spent twenty minutes with 
Milton Cohen and Bernard Deutsch over breakfast. That 
is the breakfast in which he was told, in July of l^no, 

I 

but Mr. Deutsch -- or shortly after breakfast -- that 
there were 200 franchises that had been sold. 

What else did he do? He went to an enqaqoment 
party for Mr. Cohen's son. He never even saw the plant 
and he never wrote a report. 

Then we heard about a John Conrad. Mr. Hurley 
was asked didn't John Conrad write a report, and Mr. 
Hurley said he thouqht he did, anil Mr. Giasafaki:; said 
he wrote a report in the summer ot 1970, after * h»» funds 
had stopped buyinq. There was cross-examination about 
Winifred Finch and she was painted as the analyst wh>< 
wrote an extensive report on Richard n ackinq, and Mi 
Giasafakis tells us her line of speciality was cosmetics, 
women's apparel and specialty shops, and that she in fact 
had not written a report on Richard Paekinn. 
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Defense counsel tried to show you Mr. Hirshheimer, 
Mr. Heisderberg were vice-presidents and every day reviewed 
Richard Packing, daily meetings, and tried to point out 
that investment committees were flourishing out there; 
everyone was sitting around looking over Richard Packing 
stock. Listen to the following questions and the answers 
that came, because this is the testimony and this is what 
you are concerned with, not my comments or defense counsel's: 

"0 I will direct your attention specifically to 

I 

the purchasing of Richard Packing Stock. Can you tell 
the Court and jury what instructions were given to you by 
Mr. Heisderberg with respect to the 50,000 shares that 
you purchased? 

"A None. 

"0 What instructions, if any, did Mr. Hirshheimer 
give you with respect to the 50,000 shares of Richard 
Packing that you purchased? 

"A None. 

"0 Did he, Mr. Hirshheimer, the trader, ever decline 
to execute for you any Richard Packing stock? 

"A No. 

"Q What was the function and purpose of the eval¬ 
uation commission? 

"A As best as I knov:, it was to value unregistered 
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stocks that were held by the Funds" -- unregistered. 

This is Mr. Hurley. 

"Q Did the Funds ever buy any unregistered Richard 
Packing stock? 

"A No. 

"Q I would like to refer back to the daily meetings. 
Did you generally discuss Richard Packing .it. these daily 
meetings? 

"A No." 

I 

I 

Mr. Robson went into the issue of Mr. Ciasafakis 
as follows: 

"Q There was a procedure, was there not, after a 
Fund manager recommended purchase of a stock, for an 
authorization to be established for a certain number of 
shares, up to a certain number of shares? 

"A What do you mean, a procedure? 

"0 Was there a procedure within the organization? 

"A The portfolio manager had an authorization to 

I 

do what he pleased." 

And that is what was happening out thei Indies 
and gentlemen. Mr. Hurley, Mr. Anton and Mr. Frankentha1 or 
could make their own decisions and in this rase they relied 
on Jaffce & Company and paid them for that service. 

As hard as defense counsel tried, this picture could not 
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2 

be changed. 


3 

Mow, Mr. Robson asks, why didn’t the Government 


4 

bring in the other Fund managers and Mr. Anton and Mr. 


5 

Frankenthaler, and I believe Mr. Block asked why we didn't 

p 


6 

bring in that fellow, Surnow. They suggest that the 


7 

main reason for this is that we were afraid if these 


8 

guys cook the stand they would contradict Mr. Hurley, 


9 

somehow not help the case. 


10 

Well, ladies and gentlemen, you listen to 

i 


11 

1 

Judg Ward's charge in that regard, because defendants 


12 

put in a case, put witnesses on the stand -- they are 


13 

not obligated to do that, but they did, and they have the 


14 

power of subpoena as well as the Government, and you can 


15 

rest assured yourself that if these gentlemen had anything 


16 

to say favorable to their defense, they would have called 


17 

them. 


18 

What was happening meanwhile on the basis of 


19 

these misrepresentations? People were buying and buying, 


20 

and buying. 156,000 shares out of 200,000, approximately, 


21 

ended up in the Denver Funds. That is approximately 75 


22 

percent. 


23 

Government's Exhibit 50, the chart, reflects 


24 

all the purchasing that was done by the Denver mutual 


25 

funds and there is no question, ladies and gentlemen, and 



♦ 
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we are not arquinq with thin, they knov; what they worn 
doinq. “They thouqht that they were investing in the next 
McDonald’s. They were relyinq on the representations made 
to them by this flourishinq company and they wanted to 
buy, and they bought and they bought and they bouqht, 
and they believed it. Sure, they knew the price would 
go up, because they were buying a well-financed, good, 
solid company, or so they thought. 

Ladies and gentlemen, while Mr. Doutseh and 


Mr. Cohen had gone west, Mr. Duboff stayed east. Someone 
had to engineer all that stock to the Denver mutual 
funds; someone had to direct Bernie Shwidock at a place 
that buys and sells. Remember the woman from London who 
testified? Shw was his assistant and she needed direction, 
and Mr. Duboff provided it. Someone had to provide 
direction to Mr. Mazzeo, Mr. Rothman, Mr. Naddeo, Mr. 
Ryback. Someone had to make sure that the stock got out 
to Denver, that the price went up and that everyone lined 
their pickets in the process. 

Mr. Duboff’s job was made; very simple, ladies 
and gentlemen. What happens when there? is a small supply 
of a commodity and a lot of people want it? What happens 
to the price? It is no different than, for example, 
the oil crisis we had last winter. There was a lot of 
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demand for oil and gasoline and there was very little of 

it and what happened to the price? 

His job was easy, because what did people tell 

Mr. Deutsch and Mr. Duboff? Mr. Deane says, "If you 
see any stock, please show i£ to me." That is Paqe 587 
of the transcript. 

Mr. Hurley, in the spring of 1969, says to 
Mr. Deutsch that he and Mr. Anton "will be interested 
in seeing all the stock in Richard Packing that he, 

I 

Deutsch, could show us." 

So Stanley Duboff‘s job, ladies and gentlemen, 

was not a difficult one. It was no different than a 
service station attendant pumpinq gas. He had a lot 
of customers and they would take as much and at whatever 

price they could get it at. 

Just as the project is getting under way, 

just as Richard Packing is beginning to sec its light, 
who walks into Jaffee & Company? Mr. Shwidock. Mr. 
Shwidock is perfect for this, because they can do all 
their trading in Richard Packing throuqh Kelly, Andrews & 
Dradley and they don't have to show their hands in 
Jaffee & Company, no one will know what they are 
doinq. Remember all that idea about secrecy: No one in 
Jaffee & Company would know they were involved. On top 

* 
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of this they would hopefully ort 50 percent of the profits 
Kelly, Andrews & Bradley made, which went down to 30 
percent. This was fine for Mr. Shwidock. lie wos opening 
his doors for the first time and what a qreat deliqht to 
get the business from the prestiqious Jaffee & Company. 

Shwidock, after his conersation with Mr. 

Driesman, who is his partner, agreed to this 30 percent 
arranqement, and the following rules were laid down !>y 
Mr. Duboff, and this is the game plans and the rules Mr. 

I 

Shwidock had to operate under: 

"1. That all trading in stocks designated by 
either Mr.Deutsch or Mr. Duboff, to be traded by them 
exclusively. In other words, they were to tell mo how to 
buy and how to sell, whether to buy and whether to so 11, 
that at the end of every month all net profits in these 
trades, the stocks designated by them, were to be considoied 
part of the deal. The only deal we had was related to 

l 

I 

stocks that they were involved in. 

j 

"Thirdly, T was not to front any order'-.. And 
the last point i.s that nobody is supposed to know .••bout 
the arrangements between us." 

When the deal is all established, the trading 
starts, and Kelly, Andrews & Bradley doesn't do too bad tor 
a new little house just starting out, because bv April of 
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1970 almost 20,000 shares find its way through Kelly, 

Andrews & Bradley. 

Now, defense counsel say, "What is 20,000 shares?" 
Well, there are only a hundred thousand shares outstanding 
and Mr. Deane said he had 10,000 and you have to assume 
that other people were not interested in selling. So 
20,000 shares — I believe it was 18,900 shares, go through 

* I 

Kelly, Andrews & Bradley, and that is not a small amount. 

We are talking about one-fifth of all that was available 

I 

for trading. With that, they make $50,000. That is not 
bad for a small, little house just starting up, and they 
give 30 percent of that back to Mr. Deutsch and Mr. Duboff, 
and they also did pretty well in other stocks. 

You recall Mr. Shwidock said from that witness 
stand that he made a hundred thousand dollars tradinq Status 
Marketing stock. A hundred thousand dollars. He said 
he gave 30 percent of that back to the defendants. 

With respect to that, please listen to Judge 
Ward’s charqe as to how you consider that. 

So, Mr. Shwidock had a pretty good deal for somcon ? 
just starting out in business. But Mr. Shwidock couldn't 
get these payments out in cash, because they would show 
up on his books. So what did he do? He is introduced 
.to a man from Switzerland, Jack Reiss, and he meets the guy 
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for a minute, is introduced to him by Bernard Deutsch, 


and he is ushered down to Bernard Duboff and it is explained 
to him, "We have an easy way to settle all this: Send 


the money to the Reiss Bank and we will make sure that 
Mr. Reiss sends you in return all those services" - 
remember those letters about commodities, none of which 
had anything whatsoever to do with Kelly, Andrews >. 
Bradley's business? For those sheets of paper, Kellv, 
Andrews & Bradley paid $90,000. 

I 

Ladies and gentlemen, these services, the checks 
are in evidence, but just take these into the jury room 
with you and examine them, as you did before. $90,000? 
Defense counsel made the curious argument that Mr. 

Shwidock was sending this money, he was secreting it out 
of this country and putting it into a .Swiss bank. if 
he wanted to put money in a secret Swiss account , would ik - 
sign his own name to the checks? Would he sign his evn 
name and send $90,000 to a Swiss bank if he wanted to 


* hide it? The checks are right here. 

But what a neat little arrangement for Mr. 
Deutsch and Mr. Duboff, to have Mr. Shwidock send the 
checks out to the Reiss Bank, get the phony services 
in, fill his files with it, and ho will have a great 
. excuse. The only problem was when those files came in 
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you remember Mr. Shwidock kept saying those files were 
useless and anybody looking at them, after the^ came in, 

would say, "Wait a minute, $90,000 for this?" 

»• 

So he is approached by the accountant and the 
accountant smells something wrong, and Mr. Shwidock 
knows if he brings in these services and shows them to 
the accountant, the accountant is going to laugh. What 
does Mr. Shwidock tell him? He is not going to admit 
he is paying secret kickbacks to Deutsch and Duboff. 

I 

He is not going to admit at that stage he is a criminal. 

Of course not. 

Well, it is some Israeli land deal. It could have 
been a Vermont land deal. 

Let's see if we can figure out who had connections 
abroad, Mr. Deutsch or Mr. Shwidock. Mr. Shwidock 
testified that he had never left the country. How about 
Mr. Deutsch? Remember the conversation with Jack Hurley? 
Jack Hurley telephones Bernard Deutsch and is trying to 
help Perry Leff with the company in California, and they 
are in desperate need of money, and he calls and says this 
to Mr. Deutsch: "Well, I said that Perry's company could 
do all right but it was running out of money and could we 
get some money for it, and he was overseas at that 
time. He was in Israel or Switzerland. That is the best 
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I can recall. I can summarize what I said by saving I 
came on strong for Perry Leff and to qet money into 
Dimension 5 and I asked Mr. Deutsch if he could raise 
money for the company." And a day later, he says, 

"It was in the same period and he said he would commit 
a hundred thousand dollars to Dimension 5." Just llie 
that. 

Of course, we heard all about the 34-A. You 
remember, Mr. Leff comes in and he receives these ban!: 

I 

drafts that, are drawn on these English banks for 
something like 40,000 pounds, something like that, and that 
is the equivalent, I believe, of approximatelv a hundred 
thousand dollars. 
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I don't think it takes any great deal of mathe¬ 


matics to see who was the international financier between 
Mr. Shwidock and Mr. Deutsch. 

Here we have a strange part of the case. Mr. 
Shwidock is indicted and he's been questioned about the 
Swiss payments. Remember that? He was questioned by 
the U.S. Attorney's Office about the Swiss payments, 
about what do these checks mean? He hasn't seen Mr. Deutsch 


in three years. In three years he hasn't seen Mr. Deutsch, 

I 

and he's just been questioned, ■nd he's just been indicted, 
and out of a clear, blue sky Mr. Deutsch calls up -- 
MR. SEGAL: Objection, your Honor, as not 


accurate. 


MR. FEFFER: Was it Mr. Shwidock calling 


Deutsch -- well, the record will speak for itself. T 
thought it was the other way. 

Whatever it is, there was a telephone call, and 
the call is conveniently tape recorded. Just conveniently 
tape recorded. Nice little friendly chat. 

Ladies and gentlemen, why would Mr. Deutsch bo 
so concerned with Mr. Shwidock's welfare? He hasn't seen 
him in three years. They aren't personal friends. Why 
would he be so concerned about whether the U.S. Attorney's 
Office asked him about Swiss bank checks, the Reiss 
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documents? Any sense at all unless Mr. Deutsch knew that 
Mr. Shwidock was capable of blowing the whistle? The 
only possible motive he had, ladies and gentlemen, was 
simple: He knew, he knew that if Mr. Shwidock over talked, | 

that he'd be right there on that witness stand, and how 
convenient it would be to have a tape, a tape of a man 
who was frightened because he was indicted, a tape ot 
a man who was proclaiming his innocence, a tape of a man 
who was scared. 

I 

Remember that. Defense counsel were saying about 
painting this picture about this man whose life was being 
made miserable by the U.f». Attorney's office, wo are 
causing him to lose his job, his family was suffering -- 
I think Mr. Segal used the phrase, "the office was holding 
him by his throat." 

That is very interesting, ladies and gentlemen. 

Mr. Shwidock on the stand said that he was a felon, that 
he committed crimes. lie admitted that. lie said he had 
committed two felonies, at least, if not more. And he 
admitted that he was mad at the Government. 

Anil Mr. Sega 1 apparently think:; there is something 
wrong or it is the U.S. Attorney's fault when a man, 
because he committed a criminal act, suffers for it 
financially. That is the fault of the U.S. Attorney's 
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And Mr. Shwidock testified: 

"Q When you talked to Mr. Deutsch, you knew th.it 
you were guilty as charged in that indictment? 

"A Yes,, sir. 

"Q And you were fighting it? 

"A Yes, sir. 

"Q And you were mad? 

"A Absolutely correct." 

I 

What a great opportunity for Mr.Deutsch to 
tape that telephone conversation. 

Is the U.S. Attorney's Office, ladies and 
gentlemen, really responsible for his financial plight? 

It came out that he was offered the opportunity to 
cooperate. Before each of the indictments came down 
he was told that he was going to be indicted, in advance. 
And initially he chose not to cooperate. He finally did. 

Ladies and gentlemen, this is the oldest trick 
in the world. Bernie Deutsch and Stanley Duboff and Milton 
Cohen are on trial here for violation of the federal 
securities laws. But let's forget about that. Let's 
have Mr. Shwidock's trial right now. Let's put Jack 
Hurley on the defense table. Let's try him. Let s try 
all the Denver mutual funds. Let's try Mr. Malmon. Lot s 
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try everyone else in the world except the poopjo whose 
guilt or innocence you are supposed to determine. 

It s not going to work, ladies and gentlemen, 
because the defendants are sitting at that table. 

Those are the only people in this courtroom and nobody 
else. How else did Mr. Shwidock pay Messrs. Deutsch and 
Duboff their 30 percent? 

"Mr. Shwidock: Mr. Duboff told mo that he had 
purchased some paintings or art work from the studio, 

I 

that he was having the bills sent to Kelly, Andrews f. 

Bradley and I was to pay the bills, and the money, or 
the cost of the art work, was to be charged against the 
30 percent charge that we were paying him. 

"Q What happened next, Mr. Shwidock? 

"A I received, I believe, two bills and I paid 
them. And shortly thereafter I received a orate of art 
work. 

"Q After that time, what happened? 

"A Mr. Duboff came and picked up the art work." 

42 in evidence, ladies and gentlemen, the art 
work bills that Mr. Shwidock was talking about. Stanley 
Duboff, as we see later, had a habit of furnishing his 
home through brokerage houses. You recall the furniture that 
he purchased and had New Dimension pay for. We will got to 
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that. 

Ladies and gentlemen, defense counsel argue, 
after telling you that you should feel sorry for Mr. 
Shwidock, they say in essence that he is a man who has 
been dragged down to the gutter. Ladies and gentlemen, 
he said that he was hoping for the best, and that he was 
on that stand and he admitted saying in May of last year 
some terrible things about this office, the Office of 
the U. S. Attorney. Does that sound like a man who is 

I 

not telling the truth, a man who would admit openly and 
readily as Mr. Shwidock did? He was cross-examined by 
defense counsel extensively. I think theie are over 
600 pages of that man's testimony. 

But what did they question him about? The 
facts in the case? Very little. They attempted to estab¬ 
lish that Mr. Shwidock was a criminal. Ladies and 
gentlemen, counsel didn't have t~> spend all that time 
doing that. Mr. Shwidock admitted all of the sins on 
direct examination; he admitted them fully on cross- 
examination . 

Do you really think that Bernard Deutsch and 
Stanley Duboff would receive kickbacks from an exemplary 
citizen, from a law-abiding citizen? Of course not. 

More important, with respect to the credibility 
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of Mr. Shwidock, it is you and nil of you that must, 
gauge his credibility. It is not Mr. Block, Mr. Segal, 

Mr. Robson, myself; it is not even Judge Ward. It is 
your responsibility. You sat a few feet away from that nan 
and you saw some very shrewd and very clever defense 
counsel cross-examine him at length. 

You ask yourselves these questions: Was ho 
evasive? Didn't he answer every question that was put 
to him, even those that put him in a very bad light, 

I 

openly and responsively? 

Another factor to determine Mr. Shwidock's 
credibility: Remember, in late 19f>8 he says that "Bernard 
Deutsch called me and told me that he was having fluys 
with Buys to send me a couple of bills and I was to pay 
out against those bills and charge it off within our companJ 
to office expense and aqainst the 30 percent cash that wo 
were to give back." 

Mr. Shwidock testified that he received the 
bills and he paid for those by two chocks. The two checks 
were introduced in evidence. Mr. Shwidock, it ran be 
charged, was paying those for his own purposes, but we 
have heard endless testimony about Ouys with Buys. 

I 

Guys with Buys, ladies and gentlemen, was that 
store that Mr. Ryback sold. Remember, Mr. Deutsch'r> life- I 
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lonq friend? Who do you think was receiving the benefit 
of that money, Mr. Shwidock or Mr. Deutsch? 

Ladies and gentlemen, let's turn to this point. 
Let's turn to the actual way and the method in which 
the stock of Richard Packing was traded, and you recall 
this, recall that Mr. O'Meara said when he testified: 

"The stock market has already placed a high price 
on he issue reflecting its favorable expectations of the 


company. 


That was way back in, I believe, 1069, December 


of 1969. And he explained this as follows: 

"The price, if I remember, at the time was $35 
or $40 a share for a company that was very small in size, 
and that had a very little beginning. To have a price of 
$40 a share was quite extraordinary." 

And Mr. O'Meara went on: 

"Because the amount of money relative to the 
market was not that great. Any wealthy firm or 
individual could artificially bid up the price of the 
stock of a company that was that small." 

Ladies and gentlemen, this is exactly what 
happened. What did Mr. Deutsch tell Mr. Ledbetter? 
Remember? The last Government witness, on the direct case. 
He knew where every single share was out of 200,000 shares 
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that were outstanding at that time. This made Duboff's 
job a very simple one. He could easily direct Bernard 
Shwidock. Gerry Nelson Quinn, Hugh Deane, Mr. Mnzzeo, 

Mr. Pothman, Mr. Ryback, and all of them to pick up 
shares and funnel them right throuqh Jaffeo s Company 
to the Funds. And in this way he had very little difficulty 
in reaching that extraordinary price of $40 per share 
that Mr. Mayer talked about. 

Let's keep this in mind, because Mi Mayer 

' 

appeared on the stand yesterday as a witness for Mr. 

Deutsch, and let's see what else ho said. 

He already told us about how important the 
element of trust was. Mr. Mayer told us a lot more. 

A lot more. Because he told us about how important it 
was for a trader — we are talking about Kelly, Andrews, 
Mazzeo, New Dimension Securities, all traders, how impor¬ 
tant it was for them to maintain independence for the 
freedom of the market: 

"0 Those people who called you to place order*; for 
stock, would they toll you the price t li.it you had to buy 
at to fill that order? 

"A Well, I like to consider myself a market-maker, 
an independent individual, so no one tells me what T do. 

I do as 1 see fit." 


7 
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What is he talking about? lie is saying that 
he runs his business according to how he sees fit. Mo 
one tells him what to do. He is not directed to do things. 

He runs a fair, free market. 

Now let's see how Messrs. Deutsch and Duboff 
felt about this, about the so-called freedom of the 
market place. Mr. Shwidock describes how he sold shares 
of Richard Packing: "I would get a phone call from either 
Mr. Duboff or Mr. Deutsch advising mo that I sold a 

I 

specified amount of stock of Richard Packing at a price 
to a designated broker. I would then call the broker to 
confirm the fact." 

The price was given to him by Mr. Deutsch or 
Mr. Duboff. They set the price. 

When he purchased, Mr. Shwidock went on to say 
how he purchased shares of Richard Packing stock: The 

same way. I would get a telephone call from either 
Mr. Deutsch or Mr. Duboff advising me that I was buying" 
"that I was buying" -- Mr. Deutsch and Mr. Duboff were 
telling Kelly, Andrews & Bradley, another firm that he 
was bying -- "a specified amount of stock at a designated 
price from a broker, and I would call the broker and say, 
'I am buying so much stock from you at such-and-such 
a price.' And he would say — and I would write my 
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2 

ticket and clock it." 


3 

I wonder if Deutsch or Duboff ever told Mr. Mayor 


i 4 

about that type of trading. 


5 

Ask yourselves, ladies and gentlemen, who 


6 

was controlling the trading that went, on in Richard 


7 

Packing in Kelly, Andrews k Bradley. Mr. Shwidock and 


8 

Gerry Nelson Quinn were like robots. Tliey got telephone 


9 

call3 and went to it, and it wasn't a had deal, because 


JO 

they made a lot of money. 

■ 


11 

This is interesting, because you have lie an! so 

12 

much about Mr. Shwidock not being a credible person. 


13 

but Gerry Nelson Quinn said the same thing from that 


14 

witness stand, about how she got orders and how she 

r 

15 

sold shares of Richard Packing stock. 


16 

Let's take a look at one transaction, ladies 


17 

and gentlemen — two, I'm .sorry, two transact ions, t<> 


18 

give you an idea of what was going on at Kelly, ''ndr.ws \ 


19 

Bradley. 


20 

And I think if you listen to this you will got 


21 

an idea of how Mr. Deutsch c id Mr. Duboff wore working. 


22 

On October 4, 1968, Stanley Duboff calls up Hernie Shwidock 


23 

and tells him that he is buying 5,000 shares at 28. 


24 



25 

v 
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That is a good price. Below the market. And 
you're selling 2,500 of those shares to "X", another brokerace 
house and another 2,500 to another brokerage house at $32 a 
share. Not bad. That's about $25,000 profit. 

October 7th the same thing happens. Mr. Duboff 
calls up and he tells Mr. Shwidock, 5,000 more shares coming 
in, you get it at $28 a share, send it right out the same da/ 
at prices ranging from 31 to 35 dollars per share. 

Again, approximately $25,000 profit to Kelly, 
Andrews & Bradley for doing, just making telephone calls 
and writing a few orders. 

Ask yourselves, ladies and gentlemen: 

Why is Mr. Duboff, in this case, giving Kelly, 
Andrews & Bradley the opportunity to make so much money? 

Mr. Robson asked, why didn't he do it himself? His firm 
could have sold them. They came from Jaffee. These 10,000 
shares came from Jaffee. Why didn't Jaffee sell these shares. 
What did they need Kelly, Andrews & Bradley for? They knew 
they were going to. The answer is: They wanted thirty per¬ 
cent of the $50,000 that was made on those two transactions. 

It is very simple. 

Later on you will see that thirty percent wasn't 
enough. No, they wanted a hundred percent. They wanted all 
the market, and that's why New Dimension was formed, and we 
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will Met to that. Delense counsel asked you, how come lelly.j 
Andrews t. Bradley wasn't used after March ol 1969? Why did 
Kelly, Andrews 6 Bradley disappear at the time when they 

needed them to go to the funds? Well, Mr. Hobson brought that 

i 

out on cross examination. He asked, and Mr. shwidock t 
him, thatKelly, Andrews s. Bradley was suspended by the National 
Association of Securities Dealers in march ol l‘»69. And 
they were suspended and not allowed to conduct business for 
a short period of time because of what is known as a net 

I 

capitalization, whici: means at that time assets of that firm 
were insufficient. 

So what do they do? V. F. Naddeo, big house, big 
wire board, capable of getting in from all over the country 
all these shares of stock which it could then feed into the 
funds. And this is exactly what happened. Take a look at 
Government's Exhibit 50. You will see that the major source 
ofsupply between April and October is V.F. Naddeo. Ymi will , 
notice something very interesting that was said yesterday 
too, by Mr. Mayer. Mr. Mayer said that if a firm like Jaffee 
wanted to maintain secrecy, they had to use one market maker. 

'o you remember that? 

Remember when Mr. Mayer looked at this chart an*I 
you will see that there are other market makers th.it wotc 
supplying Jaffee. Mayer b. Schweitzer was one of them. New 
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2 

York Hanseatic was one of then. Gardner Securities. And it 

3 

goes on. Allessandrini. They were really trying to keep it 

4 

secret, ladles and gentlemen. Mr. Mazzeo testified in essence 

5 

that his trading thirty or forty percent of the time, he was 

6 

careful to limit it to thirty or forty percent of the time. 

7 

that was his best recollection, was conducted in a very simi¬ 

8 

lar manner to that described by Mr. Shwidock and Mrs. Quinn. 

9 

He was directed where to go to purchase orders for Jaffee. 

10 

You will recall that Mr. Mazzeo said that during that time 

11 

1 

he filled approximately 600 orders each day,and that he spoke 

12 

to a minimum of 100 brokers on a daily basis on the telephone 

13 

What else did he say? He said that except for 

14 

Mr. Deutsch and Mr. Duboff he was never told by another 

15 

broker where to purchase and how to fill his orders. With 

16 

Mr. Mazzeo, we went through one transaction with Kelly, 

17 

Andrews. I'd like to go through one transaction that took 

18 

place at V.F. NAddeo and I think this may serve as a guide. 

19 

Remember now, defense counsel said that the inten¬ 

20 

tion of Mr. Deutsch and Mr. Duboff was not to raise the price 

21 

up. Everything was being done in a way to keep the price 

22 

low. Remember that? Let's see. April 4, 1969: 

23 

See these J.J 500 shares over here on Government's 

24 

Exhibit 47? 1,500 Mr. Morginstin's account, 1,500 to Mr. 

25 

Harris' account. These shares ended up in the Denver mutual 
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funds. Jaffee, Mr. Deutsch and Mr. Imboff, didn't) go to 
Kelly, Andrews & Bradley to buy that stock. They told V.F. 
Naddeo to go to Kelly, Andrews & Bradley and have v. f. Naddeo 
purchase the stock that belonged to their relatives. 

An extra step, an extra link. So what was the 
result of that? V. F. NAddeo goes in and buys the stock at 
32 and 7/8. But V.F. Naddeo has to make some money on the 
deal too, so they reaised the price an eighth of a point and 
give it to Jaffee for the fund. Jaffee could have gone to 

I 

Kelly, Andrews & Bradley, they certainly knew that MR. Harris 


and Mr. Morginstin held those shares there, 
themselves. 


and done 


it direc 


Mv 


But they didn’t, and they didn't because they 
wanted to create activity in the trading of Richard Packing 
stock so that when people looked at Richard Packing, they 
would say, would you, look at the excitement in that stock; 
look at the price moving up. And that's how the stock was 
manipulated, and that's only one example, ladies and gentle¬ 
men, an easy one for you to follow. 

And Mr. Robson on cross examination went through 
a long list, remember the long list of houses that he talked 
to with Mr. Mazzeo? Remember, Mr. Mazzeo was unable to recall 
the names of certain houses? And he asked him, were these 
the hruses that you were directed to, and Mr. Mazzeo could 
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only remember two of the names that were supplied by, at 


that time, by Mr. Robson. 


Weil, what does Government's Exhibit 86 show there 


in — that's the chart of all the trading, and it has, I be¬ 


lieve, it has some 92 different houses here that Mr. Naddeo 


went to to purchase stock. And you recall that Mr. Robson 


I believe asked him approximately 30 houses. He didn't ask 


him about 56 additional houses. And those 56 additional 


houses supplied Mr. Mazzeo, by this chart, with over forty 


percent of all the shares. 


In any event, Mr. Mazzeo had no complaints, be¬ 


cause what an easy job it was. tou get a telephone call. 


you fill the order, you make your points, and you send it 


on. It was a very, very simple job. It was easy money. But 


what happened? There was a problem. 


Mr. Duboff, remember that, he called up Mr. Mazzeo 


and he asked Mr. Mazzeo, he directed Mr. Mazzeo, that even 


when I don't have an order with you, even when I am not pla¬ 


cing and order of stock with you, I want you to trade the 


way I see fit. And Mr. Mazzeo, like Mr. Mayer, said,"Uh,uh, 


nothing doing. You gave me an order, I will fill it your 


way. Otherwise, nothing doing." Mr. Duboff hung up. He 


wanted to call the shots. Remember, this is October, 1969 


New Dimenstion was going to open up in Decmeber, 1969. So 
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And you can see it on that chart. He is buying stock and it 
isgoing out at slightly higher prices. Take a look at the New 
Dimension chart. And you look, you can bring this with you, 
you can look at the prices that the stocks are being bought 
at and the prices that it's being sold at. There is usually 
a three or four dollar per share difference and 40,000 shares 
goes through New Dimension. 40,000 shares go through New 
Dimension in four months. Look at this. New Dimension 
Securities opens for business in December, and no longer 

I 

do you find 100; 200; 400 going through, you found 1,000; 
1,000; 1,000; 3,000 — look at that, all the way down the 
line. Every single share going through New Dimension 
Securities. 

What's happening? Every share coming in goies 
in at $40 and goes out at $44. And they are all going to the 
mutual funds. 

MR. ROBSON: I have been sitting patiently, your 
Honor, and I really can't stand to sit and listen to mis¬ 
statements. I have a list of 12 of them 

MR. FEFFER: Your Honor, I object to this. 

MR. ROBSON: You object? I object, Mr. leffer. 

THE COURT: Let me explain something to the jury. 
In the final argument counsel give you their recollection 
of the evidence as it was presented, just as what actually 
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happened in your recollection governs over my own. It also 
governs over whatever counsel tell you in their final argument 
What counts is your recollection and the manner in which, you 
can verify your recollection is, after you have retired, to 
ask for any evidence, any documents which are in evidence 
which can be sent in to you in theiury room and studied by 
You. 

In addition, if you don't recall clearly what a 
particular witness said, you can send out a note; T will bring 

I 

you out from the jury room and the court reporter will read 
the portion of the testimony which you wish to hear. 

You may proceed. 

MR. FEFFER; This morning we heard that New 
Dimension Securities was selling short, so therefore they had 
necessarily not to be part of any manipulation. Let's go 
back to Mr. Mayer again, Mr. Duboff's and Mr. Deutsch's 
witness: 

"0 What did the market make if New Dimension knows 
at the time of the execution of a short sale that there are 
other people who want to sell at that time? 

"A Well, it would be to his advantage." 

Let's look at the way the trading was conducted 
at New Dimension Securities and see whether when they sold 
short theyknew about people who were soiling. At the same 
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time, before we do that, I wont you to remember! 

What Mr. Hurley was told by Mr. Ooutach in May ol 
1969. "If we, the Denver funds bought the shares from Jaffee 
we could get better prices than if we bought this anywhere. 
Not there, bought them on the street, so to speak, but Jaffee 
would give them to us at the bid price, plus the commission." 

Let me just step back a second and let me at this 
time refer to Exhibit V. This is the exhibit that was put 
in by Mr. Duboff, and you recall that there was quite a bit 
of testimony yesterday on this. I want you to look at this 
carefully, because you will see here that the first sheet 
under "Price" the price limit of 34 all the way down the 
sheet, see that? That's for trades up until April 9th. 

Look what happens after that. 

I will start with April 28th. It changes. There 

is ro longer a price limit. The market "n.h." All the way 
through. NO longer any price limits. Market N.H., Market 
N.H., Market N.H., Market H.H., Market N.H. — all the way 
through. Market N.H. What does Market N.H. or Market Not 

Held mean? Mr. Mayer again: 

This is a question asked by Mr. Segal. This is 

in response to a question by Mr. Segal: 

••A A market not held order means buy the stock m 

.the best market available. The person giving the order." 
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Mr. Hurley giving the order or Denver funds says "not held." 
He is giving discretion to the person executing the order to 
use his best judgment in executing it. He is giving Jaffee 
discretion to execute the orders. 

Mr. Robson asks the question ad we get this 

response: 

"The purpose that you're beinq given the order 
not held is because the party giving the order feels that 
you have the ability better than he to determine what 
price you should buy at." 

So what does that mean? That Jaffee & Company 
and Mr. Deutsch and Mr. Duboff were able to execute as their 
judgment saw fit. And the New Dimension chart shows you how 
that judgment was carried out. Shows you where the men went. 
We have another interesting comment. Remember, Mr. Robson 
points to this chart and he says "Well, look, they had a 
20,000 share order and it took them three weeks to fill it." 
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What is so unusual about that? At this time 
there are 100,000 shares outstanding and you remember Mr. 

Deane has some and other people have some. So even assuming 
there are 100,000 shares totally available, is three weeks a 
long time to bring in 20,000 shares? What do you think, you 
press a button and all the shares come jumpjg into the fund? 

It doesn't make any sense. 

Ladies and gentlemen, is there any doubt in your 
mind that fir. Deutsch and Duboff gave all this business and 
profit to New Dimension, and was it because they wanted to do 
it for good, old Stanley Ryback; wanted to give Stanley Ryback 
$100,000 in one stock? They spent days and months in Cali¬ 
fornia, back in New York City on the telephone four, five 
times a day -- a friend? Let's see. The first reference we 
have here to a new brokerage house was by Mr. Shwidock. Remem¬ 
ber, Mr. Shwidock was called over and they wanted to buy him 
out, wanted to buy out Kelly, Andrews & Bradley. What did they 
say? This is the offer, back in June of 19 j 9, before New 
Dimension got going. They were going to use Kelly, Andrews & 
Bradley: 

"I was to receive ten percent of the stock in Kelly, 
Andrews & Bradley plus a trading account, salary and expenses." 
This is Mr. Shwidock -- "And the balance of ninety percent would 
be put in the name of Stanley Ryback with the understating 

SOUTHERN OIITRICT COU T REPORTERS. U.S. COURTHOUSE 

roi IT SQUARE MEW YORK NY CO 7-4SS0_ 








15U 


Stanley Ryback would have just a very, very minor interest in 
this thing and the balance would be controlled by Deutsch and 


Duboff 

Ryback. 


That gives you some indication of the role of 


As you will recall, Bernie Shwidock for the first 
time turned around and said 'No dice. My partner, Mr. Dries- 
man, is not going to sell out." What did Mr. Rothman testify 
to? He testified he was called in by Mr. Deutsch and you 
remember he was the man with the bad memory, the guy who had 
a faulty memory, who Mr. Deutsch hired and who was called here! 
as a defense witness, and he wasn't licensed to trade stocks, 
but he was called in to set up the back office of a new 
brokerage company, and he was told what, one percent, and 
what happens thereafter? He sets up New Dimension Securities 
and then Mr. Deutsch and Mr. Duboff decide "We want a California 
office" and Mr. Hurley who has been painted tie villain is 
asked to join New Dimension Securities, and he does. 


Ladies and gentlemen, Government's Exhibit 17 came 
in a long time ago. What happened? Mr. Deutsch sits down in 
the Regency Hotel and Mr. Hurley says to him "What's in it for 
myself and Mr. Flueger, another fellow who was there and was 
going to join them and Mr. Deutsch writes out on a sheet of 
paper percentages for New Dimension Securities: 
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at this sn me time? Let’s see how Mr. Rothman was trailing 
Richard Packing stock and he said he took care of twenty-five 
percent of the shares that went through New Dimension to the 
funds. Let’s see the independence he had. "They, Deutsch or 
Duboff" say to me. I’m selling them, for instance, 1,000 share 
of Richard Packing at a certain price and that I should go out 
to a broker which they would name to me to pick up the stock 
at another price and, in turn, they would buy it from us at 
the price that they set originally. "That they set, Jaffee, 
Deutsch and Duboff, setting prices for New Dimension." 

"Q Were there any negotiations with respect to the 
price between yourself and either Mr. Deutsch and Mr. Duboff? 

A No. The price was set. 

"Q By who? 

'A By either Mr. Deutsch or Mr. Duboff." 

Does that sound familiar? Mr. Shwidock, Miss 
Quinn, Mr. Mazzeo? The same story. Mr. Rothman went on to 
dearibe that they, Deutsch and Duboff, would ask him to go out 
into the street and clean up the street, which means to buy 
as much Richard Packing as he could at a certain price, "And 
then in turn I would call them back to tell them how many 

shares 1 bought and in turn they would buy the stock from us 
at a price they set." 

Now, who is controlling the Hading of Richard 
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Packing stock that went through that firm? Mr. Ryback? 

Finally, your Honor, andladies arid gentlemen, 

the proof of the pudding: 

What was New Dimension Securities doing with the 
money? What were they doing with the $100,000 that they made 
in the trading of one stock, Richard Packing Company? Do you 
remember this bill, Pincus Decorator, living room furniture, 
den furniture, dining room furniture, child’s bedroom furni¬ 
ture? New, Dimension Securities paid for that. Whose company 
is New Dimens Securities? The check, $6,200, furniture. 
Paintings, and now furniture. 

Then we come to the town house. Now, the evidence 
shows that Mr. Deutsch and Mr. Duboff bought the town house, 
but they didn't buy it in their own name, they didn't like usin : 
their own name, so they formed a partnership called the 
D.F. & D.H., something like that, and they buy the stock in tha 
partnership name, and the price is $275,000, or thereabouts, 
and that is all contained in the exhibits that were introduced 
in the black folder, Government's Exhibit 80. What do they do? 
They turn around and they lease, they rent the space to N ew 
Dimension Securities, and listen to the rental agreement: 

From June.9, 1970 to September 30, 1970 the base 
rental shall be at the annual rate of $36,000 payable in equal 
monthly installments of $3,000 the first day of each and every 
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month, and then from October 1, 1970 the rent ts to go up to 
$6,000 a month. Think about that. They never move In. They 
just pay rent. Money cornea out of New Dimension Securities 
for the rent on that place and meanwhi le New Dimension is at 
17 Battery Place paying somebody else rent. The carpentry 
work for a small, little pool and a sauna bath, kitchen, 
bedrooms, that was the brokerage house, and that was done by I 
Mr. Yandoll, and how was he being paid? He was being paid by 
New Dimension Securities' checks. Mr. Deutsch and Mr. Duboff 
having their town house outfitted by New Dimension Secuftties. 
Whose company ts New Dimension Securities? 

Finally, Mr. Frank Austin, $300,000 given to him to 
put the town house back In shape. Do you remember the conver¬ 
sation he had, he was to go to Jaffee £, Company, see Jaffee's 
Offices, and what was he told before he left? "Mr. Deutsch and 
Mr. Duboff told me not to mention when I got over there I had i 

j d °" e PreVl °“ S ”° rk f ° r Mansion Management. And New Dimension 
■ Securities 

Mr. Austin's testimony became more interesting as 
we went on, and there was a lot of humor about the docunent 
that was turned over and you saw Deutsch and Duboff and why 
Duetsch and Duboff didn't have a secretary to follow the instruc¬ 
tions and they say to erase all the Deutsch and Duboff. and put 1 

in New Dimension Securitin* ar . i u 

securities , ami he wants to know why the 
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secretary didn't do that. 

This is a question that was brought out on cross 
examination and this is very curious: 

In 1971 that conversation in New York City -- they 
already wanted all the bills changed from Deutsch and Duboff--' 
no, excuse me, Deutsch and Duboff to Dimension Management, and 
row they want to change it to New Dimension Securities, anc he 
says "I was here in New York City and I changed the billings 
again, when I was asked to destroy all my record**, change 
everything in my folders, and it happened in New York City, am 
at this time I know specifically because Mr Deutsch gave me 
a whole bunch of checks for $25,000 mad out in his name and 
he toldme he couldn't sign them but he would pay me, but he 
would have to get Mr. Ryback ’3 signature because he was the one 
who should sign the checks." 

Take some of these promises, Ladies and gentlemen, 
into the jury room. You will see that in fact the billing 
address was changed from Deutsch and Duboff to Dimension 
Management, at one time, and you will be able to see some of 
the interesting items that were purchased for this office, 
such as a queen-size bed, velvet striping for Mr. Deutsdi's 
office, and it goes on and on -- a hide-a-bed -- very important 
English regency sideboard for $4,000 -- it goes on, thousands 
and thousands of dollars being paid out -- Chinese vases, 
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Chinese porcelain, Persian pottery. Take some of these in and 
look how the so called office was being furnished. 

Ladies and gentlemen, there were other ways that 
Mr. Deutsch and Mr. Duboff profited, and Mr. Cohen. You recall 
the chart that was introduced to show now much Mr. Cohen re¬ 
ceived from the fact that the price of this stock was able to 
make this fantastic rise: Close to $400,000. Of course he 
did come back and inherit some money and poured money back 
into the company and you heard -- 

I 

MR. BLOCK: I object to that, your Honor. There 
is no evidence he inherited any money. 

THE COURT: Ladies and gentlemen, it is your 
recollection of the testimony. The court reporter's notes 
will govern. 

i 

j 
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MR. FEFFER: This came in so long ago I am sure 

j 

it is very obscure in many of our minds: October 9, 

1969, Stanley Duboff received for the services he had 
been performing 41,000 shares of Richard Packing stock. 

That is Mo. 8. Mr. Deutsch, 44,000 shares. That is 
on October 9, 1969. 

Then, of course, we come to the options. Do 
you remember the testimony about people who performed 
services for the company and no one heard of Mr. Morginstin 

I 

and Mr. Harris? You take in Government's Exhibit 6 and 
look through it and you see the number of shares given 
out and the most attractive price was $6 a share, and 
5,000 goes to Mr. Morginstin and 5,000 to Mr. Harris 
at $6 a share. Sheila Deutsch received 2,000 and 15 
option price, Rachel Duboff, Morginstin and Harris, $6 
a share. 

These stock options were granted and it was in 
the offering circular — it was granted to key employees 
of the company and persons who rendered valuable services 
to the company. Mr. Morginstin was here and he said he neve 
even heard of Richard Packing Company. Mr. Harris, there 
was a stipulation entered into to the same effect. 

I wonder, really, who received these options? 

Mr. Morginstin was on the stand; he had no idea how much 
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money he had in hi, bank account, 50 , 000 , maybe 150,000, 

he didn't know. 

Mr. Harris, by stipulation, w found out that 
his bank account, his trading account, all the books and 
records were kept by Mr. Puboff, the checks were kept by 
Mr. ouboff. He had no idea what was coin, on in his 
account. It doesn’t take much to see these two accounts 
were used by Mr. Deutsch and Mr. Duboff for their own 
purposes. The real proof of that comes when you look 
at the two checks, and one is contained - the Xerox 
copy — m the blank folder, for Rose Harris, for over a 
hundred thousand dollars for the town house, and Mr. 
Morginstin’s check paying for the town house, 5105,000. 

Mr. Segal argued, of course, that this money 
was paid back. Let’s see how it is paid back. Mr. 

Deutsch writes out a check to New Dimension Securities to 
pay the money back and out of that, 5247,000, and you 
see that 533,000 goes to R. Duboff, goes to an account of 
R. Duboff, 58,000 goes to II. Duboff. 533,000 to s. Deutsch, 
and the balance to Mr. Harris and Mr. Morginstin. 

finally, there are two exhibits, ladies and 
gentlemen, which haven't been shown to you and which I 
wish you would take into the -jury room, because if you 
look at these two exhibits you won’t have any question 
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as to the part that at least Mr. Harris played, and let 
me show you these. These are two letters; one is 
October 30, 1968, the other is October 30, 1968. In 
every respect they are identical, except for one thinq, 
the signature. The Circus Wagon Master franchise rights 
contract, William Ward, Mondrow, Cohen, William Harris 
and Abe Lipman. Mr. Lipman, it came out, was a relative 
of Mr. Deutsch who is now deceased. 

The same letter, October 30, 1968, signed 

i 

Ward, Mondrow, Cohen, Deutsch, Duboff; interchangeable. 

Ladies and gentlemen, we finally come to the sub 
ject of Count 4 of the indictment and it is also a part 
of the conspiracy, and it is the so-called Reg A, the 

so-called public offering. 

To do this, let's look at the information, and 

a copy will be furnished to you in the jury room: 

These offering circulars were false, misleading and failed 
to disclose, among other thinqs, it says, that the offering 
of 10,000 shares was not being made to the public but 
was being offered to and purchased by accounts over which 
the defendants Bernard Deutsch and Stanley Duboff 
exercised control or in which they had a beneficial 
interest. 

Ladies and gentlemen, it doesn't take much to 
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see where the 10,000 shares went. I think if you just 
stick to — you see Mr. Harris, Mr. Morginstin, the 
Denver Funds and the rest of it qoinq into Kelly, Andrews & 
Bradley's trading account (indicating). Is there any 
question that all three, Kelly, Andrews & Bradley, the 
Funds, Mr. Morginstin, Mr. Harris, had a very positive 
relationship to Mr. Deutsch and Mr. Duboff? 

The next one is that the defendants Bernard 
Deutsch and Stanley Duboff and co-conspirators Kelly, 

I 

Andrews & Bradley and Bernard Shwidock were underwriters 
in the aforesaid offering and were receiving compensation. 
We heard a lot of testimony about what is an underwriter; 
Miss Appleton, you remember her being questioned about 
the five-year-old boy who delivered stock certificates. 
Well, ladies and gentlemen, Mr. Deutsch and Mr. Duboff 
v/ere hardly five-year-cld messengers. 

Look at the profits that were being made. They 
were not being paid for a messenger service, a billing 
agent service. 

3. That prior to the effective date of the 
offering the defendants Bernard Deutsch and Milton Cohen, 
the co-conspirator Bernard Shwidock, had already 
determined the amount of proceeds to Diehard Packing 
at £280,000. 
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Ladies and gentlemen, we have heard a lot abou 
how the price of Richard Packing stock fluctuated, and 
every day you had different prices, and yet Milton Cohen 
says, "I would appreciate your handling of sale. We 
would not expect to get less than $28 per share. 

That is on March 15th, to Mr. Shwidock. That 
is a marvelous coincidence that he happened to pick just 
the right figure that it went out at. You may find, 
as Mr. Shwidock testified, that $28 a share was set, 

I 

picked and arranged by Mr. Deutsch and Mr. Ouboff ahead 
of time. It had nothinq to do with how the market would 

take it. 

I want you to listen to Judge Ward who will 
instruct you as to what an underwriter is and you look 
at that chart and you determine whether, in fact, when 
men like Mr. Deutsch and Mr. Duboff direct Mr. Shwid^> 
as to each and every one of those placemen' 
shares, you determine then whether they w under¬ 

writing this offering. 


Ho. 4. That Richard Packing woui aot offer 
the shares through solicitation by its directors,officeis 
and employees as represented in the offering circular. 

What officers, directors, employees made any 
attempt to sell those shares? Ladies a-nd gentlemen, Mr. 
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Cohen could have done something very easily here. He 
had stockholders and he could have written to them and said, 
"We are having this public offering, no you want to get 
some?" Did you see a press release on this? This js the 
most amazing part of the whole thing. This 10,000 offering 
is not in the Papworth and the report comes out the same 
time this offering is effective. It is not in a press 
release, Mr. O'Meara doesn’t know about it, Mr. noane 
doesn't know about it. No one knows about it except the 

t 

people receiving the good, cheap stock. 

Look in the 1969 annual report. The 1969 annual 
report in a letter to shareholders says Value Line and 
it goes into the great deals this company has, but look 
at that letter, and you can't even find a reference to 
this thing. 

It is obvious why. Look who is making all the 
money. This was a little rip-off. Richard Packing gets 
$280,000; Harris, Morginstin, Kelly, Andrews & Hradlcy, 
Jaffee, Deutsch and Duboff clean up the rest. 

Then the fifth one, ladies and gentlemen, that, 
tho defendants Bernard Deutsch and .Stanley Duboff , in 
return for services to Richard Packing, were receiving 
compensation including Richard Packing common stock and 
options. 
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We told you in the two exhibits I showed you 
about the 44,000 shares of stock they received and the 
options that Mr. Morginstin and Harris got for all the 
services they performed for that great viable company, 
and you apply the facts, not as I said them, but the 
facts as you recall them from the testimony, to those 
five listed charges in that information, and you listen 
to Judge Ward's instruction on the law, and, ladies and 
gentlemen, you don't have to draw any inferences. 

Finally, with respect to that, why was Kelly, 
Andrews & Bradley called in by Mr. Deutsch and Mr. nuboff 
for that deal? Ask yourselves that. 5,000 shares go to 
the Funds. Why didn't Jaffee do it? 1,500 shares go to 
Morginstin; 1,500 shares go to Harris. What is Kelly, 
Andrews doing there? Very simple. Kelly, Andrews & 
bradley makes $4,000 on this in profit, and they make 
an additional $4,000 in commission, and Mr. Oeutnch and 
Mr. Duboff, remember, get 30 percent of the profit. 

How easy it is to blame Mr. Malmon. You go tell 

Mr. Malmon the bare facts and he says, "All right. If 
that is the way you are doinq it, then you go ahead and 
do it," but did Mr. Cohen ever mention to Mr. Malmon 
that Mr. Deutsch and Mr. Duboff would be directing all the 
shares? Did Mr. Cohen ever tell Mr. Malmon that Harry 
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Morqinstin and William Harris, two relatives of Mr. 

Deutsch and Mr. Duboff, would be receiving those shares? 

Of course not. He was only told half the picture, enough 
to make it possible to use Kelly, Andrews & Bradley and 
make all that profit. 

Ladies and gentlemen, I have gone through t tie 
record, and I think there are three conversations that 
I considered to be illustrative and crucial, and they are 
all statements made by Mr. Deutsch, and you reflect on 

I 

these conversations and Mr. Segal, because the Government 
submits that they are outright admissions of the charges 
in this case. 

Mr. Hurley says this — you remember there 
was this conversation about how to split the stock, and 
this will show you the degree of sophistication of Mr. 

Hurley and how he was relying on Mr. Deutsch for the 
truth -- Hurley says, "He, Deutsch, said that the stock 
was getting ready to split and asked how it should be split, 
or brought up the general question of how it should be 
split, and I said I didn't have much preference, did it 
matter? He said, ’Yes, it matters how you split a stock,' 
and he taught me something new that I had not known 
before. For example, the 5 for 4 stock split means anyone 
who owns 100 shares,after the split Ihoy will own 120 

SOUTHERN DISTRICT COURT REPORTERS. U.S l OURTMOllSE 
FOLEY SQUARE. NEW YORK. N Y CO ' «S»0 


X* 







1 I 

2 

3 

4 

5 

6 

7 

8 

9 

10 
11 
12 

13 

14 

15 

16 

17 

18 

19 

20 
21 
22 

23 

24 

25 


102G 


5247 


9 rmmch 

shares, whereas, for example, a 2 for 1 stock split, if 
you owned 100 shares before the split, you would own 
200 afterwards, and he said it would be split to an odd 
ratio" -- in other words of the 5-4 as opposed to 2-1, 
that the people who owned 100 shares would own an odd 
number, 120 or 130, or whatever, and that what they would 


do is either sell those 30 shares, for example, or they 


would buy another 70 to round themselves out so they would 
have 200 shares. And here is the clincher: "In any case, 

I 

it would cause activity in the stock which increases the 
supply and the demand at the same time. 

Nice stock split. Do you remember all the 
stuff that if you have stock splits you can't possibly 
be manipulating? Listen to that testimony. Have it 
reread. And then the conversation this morning which 
Mr. Segal and others are unable to interpret. 


SOUTHERN DISTRICT COURT REPORTERS, U.S. COURTHOUSE 
FOLEY SQUARE, NEW YORK, N Y. CO 7 «S80 








/5/74 ! 

M 8a 

2 

3 

£ 4 

5 

6 

7 

8 

9 

10 
U 
12 

13 

14 

15 

16 

17 

18 

19 

20 
21 
22 

' 23 

24 

i 25 


1527 

1 elmch 


5248 


Remember when Hr. Hurley says he is qoinq to qet 
out? What happens if these mutual funds decide to 
stop buying? The same thing that happens if all the 
American consumers stop buying qasoline, the price would 
go way down. So when he tells Mr. Deutsch that "I am 
a little annoyed. I am not getting financial information. 

I am going to stop buying," that is a problem, because 
that, .stock is going to go way down. 

That is what happened. They did stop buying 

1 

in April. The stock went down. They sold it at $1 a 
share. 

MR. SEGAL: Objection, your Honor. I object 
to that statement. 

THE COURT: It is the jury's recollection on 
that matter which will govern. There are exhibits in evid¬ 
ence v/hich the jury can loot, at and there i s testimony 
in evidence which the jury can also look at. it is tho 
jury's recollection in this matter which will govern. 

You may sit down. 

MR. FEFFER: That is what the "Couldn't he get 
out first" -- I wouldn't even go into that one, ladies 
and gentlemen. We are not going to sit here and try 
to imagine what he is talking about.. 

Mr. Leff; two more conversations. Mr. [.of I . 
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This takes place at the barbecue at Mr.Deutsch's house. 

The stock market is dropping. Mr. O'Meara says that, 

Mr. Ledbetter says that, and Mr. Leff is at dinner and 
he can't understand how come with the price of the 
market going down and the market in bad shape, Richard 
Packing is holding its own and it's going up. And he says 
in dinner conversation, "1 mentioned in dinner conversation 
how remarkable it seemed to me that although the stock 
market was declining pretty precipitously, all the securities 

I 

which Mr. Deutsch had purchased for me had maintained 
the price level. 

"0 What did Mr. Deutsch say to you at that point? 

"A He said, 'Why are you so surprised? When the 
supply of the stock had been dried up, you know. I had 
been able to place the major portion of the stock with the 
Denver Funds and with other Funds and when there are no 
shares available on the open market, it is not at all 
surprising that the price level could be maintained." 

And finally, lad*es and gentlemen, Mr. Ledbetter. 
And this one statement, ladies and gentlemen, tells the 
whole thing. He wanted to sell a stock, do you remember 
that, in January of 1970? He was the last witness on the 
direct case. Trans-America Company, the fund manager. 

The stock market was going down and he wanted to get out: 

SOUTHERN DISTRICT COURT REPORTERS. U S. COURTHOUSE 
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"I called Mr. Deutsch and told him I would like 
to sell my Richard Packing stock. 

"Q What did he say to you? 

"A Mr. Oeutsch told me he thought I was making a big 
mistake by selling it. He said he knew where every share 
of the stock was. How much stock I owned" -- he knew 
how much stock Mr. Ledbetter owned. That was 3125 shares - 
"and he said there was a Fund group that were consistent 
buyers of the stock in Denver and that any time the stock 

I 

dipped" -- any time the stock dipped, wont down -- "or he 
needed to place stock, he had a place for it in Denver. 

"And he said he thought I was making a big 
mistake by selling it. And I asked the question, 'Bernie, 

I don't understand how the stock is staying up here with 
the market so weak.' Mr. Deutsch said, 'Jim, don't worry 
about it. The stock is going to par. 

"Q What does 'par' mean? 

"A Par means a hundred, in the parlance of Wall 
Street. 

"He said not to worry about the stock, it was 
going to be all right." 

And Mr. Robson asked him a question as to what 
Mr. Ledbetter thought Mr. Deutsch meant when he said all 
qf that. And on redirect examination, he says, "What I 
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understood was th.t the .took was - the .took we. preeently 
veil under control by Mr. Deut.ch's fir*. I would .is silly 

to sell the stock et that price." 

knd he didn't sell, and the stock we >t down, 

down and downs 

Ladies and gentlemen, there is no need to go any 
further. I have tried to cover with, as best I can, the 
testimony and the ekhibits, and there may be acme difference 
of opinion es to whether 1 have accurately reflected 
something'or whether defense counsel have, and that is 
your obligation. If you are confused, you have a perfect 
right to ask for testimony to be reread and to bring those 
exhibits in. Exhibit, like th.t little Regency slip, or 

a chart. 

But, ladiea and gentleman when you give these 
defendants every reasonable doubt which they are entitled 
to under the law, you still reach the inevitable conclusion 

that theae men are guilty as charged. 

And, before closing, I should say this. It's 

been a long ease and defense counsel and myself have been 
battling back and forth, but I am sure you will agree 
that they did a superb job on behalf of their clients, th.t 
the summations you heard today were extraordinary, they were 
very good. But, ladies and gentlemen, the best lawyer in the 


MUTMIIN OltTRICT COURT "tROUTIM. M4. COURTROUt. 

■ Oi.IV ftOUARI. *«■ VORR. M.v. eo » u*o 






1 


J l 


5 el inch 

world, the most articulate law>> in the world, can't make 
exhibits and testimony disappear. 

Finally, I think that all of you would be less 
than human if you didn't feel some degree of syr.ipat'y for 
each of the defendants on trial, but you must decide this 
case on the oath that you took at the outset, and that is 
without fear, favor and without bias or prejudice to either 
the Government or to the defendants. I don't want you, as 
Mr. Segal said, to go into that jury room scared. I want 

I 

you to go in there calm and deliberate, and I want you to 
go through the evidence and the exhibits that are introduced 
in a dispassionate way, to reach a controlled decision. 

In closing, ladies and gentlemen, the Government 
submits its case for your consideration and asks you to 
return a verdict of guilty as to each defendant on each of 
the counts. Thank you. 


please? 


late. 


MR. SEGAL: Your Honor, may we come to the bench, 


THE COURT: No. I want to excuse the jury. It's 


Do you v * /e anything that would require me to keep 


the jury at this late hour? 


MR. SEGAL: Possibly, your Honor. 

THE COURT: All right. If counsel wants to come 
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THE COURT: I must suggest that all of you took 
the liberty of usurping a portion of that function. I think 
if there is blame in that, it should be shared. I don't 
find it particularly the basis for a mistrial. If the govern¬ 
ment was the only one who did that of the four of you, 1 
might have a comment, but it does seem that each of you 
made comments in that regard and I don't take offense at any 
of you having done it. Next, please. 

MR. SEGAL: Next item is the fact that 20,000 
shares was sold through Kelly, Andrews k Bradley and that 
was incorrect. There was no more than 10,000. It was a 
misstatement of what the record was. The next item is that 
there was a reference made to the $90,000 was made for 
services by Kelly, Andrews & Bradley. That is not in this 
case. I t has never been in this case. It is specifically 
only in this case because within the 90 there is supposed to 
be the 15. The government by bringing in the 90 has brought 
in an extra element that shouldn't have been admitted, that 
was admitted, that was delimited by the Court as to what its 

purpose was and the government brought in that. 

< 

further, the government talks about t lie accountant, 
not talking about the 45,000 that the accountant really spoke 
about, put: the entire 90,000, which is incorrect and not a 
k art or < tie record. 

southern district court reporters, u.s. COURTHOUSE 
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MR. FEFFER: May I respond to that? I clearly 
said in this case and in all cases, I said listen to Judge 
Ward with respect to the law and I said when I mentioned 
Status Marketing about the $100,000, I specifically said 
listen to Judge Ward as to how to treat that evidence. I 
did it here as well. 

MR. SEGAL: The government also talked about 
Deutsch's statements that were made to Shwidock in the course 
of the telephone conversation that was the subject of the 

I 

recording. Not in one instance was Deutsch quoted in any¬ 
thing, in any of the questioning that went into that material, 
and yet it was commented on and it was commented on as some¬ 
thing that Mr. Deutsch had said to Mr. Shwidock. There is 
as far as I understand, there is no evidence of buys and 
buys being related to Ryback, and yet that was commented 
on. If that is in there, then I stand corrected, but my 

recollection is as I stated. 

There was no trading by Kelly, Andrews & Bradley 
with the funds except for the original 5,000 share offer, 
yet the government stated that. The next item is another 
misstatement but more egrievous because it flies in the face 
of the Government’s Exhibit 50. They talk about transactions 
with the Morginstin and Harris stock as manipulative because 
the Morginstin and Harris stock was supposed to have gone to 
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Naddeo and Naddeo sold it to the fund. And Inhibit 50 shows 
that on that date, April 7th, Naddeo does not have- one trans¬ 
action relating to the purchase of any stock. Naddeo bought 
that stock and what they did with it, we don't know. nut 
it didn't go to the fund and that is the industrial area 
that the government used in its summation in terms of manipu-, 


lation. 


It is incorrect, it is refuted by the government's 
own exhibit. The Allessandrini thing is the next thing with 
Ray Weiss. There is nothing in here about Ray Weiss as far 
as I know being with Allessandrini. 

The next things is D.H. & D.F., the defendants 
Duetsch and Duboff didn't like to use their own name. There 
is no mystery about who it was that D.H. & D.F. were and now 
these individuals are being labeled with attempting to hide 
their interests because of the use of initials. 

The last item I have is that the evidence shows 
thatNew Dimension Securities signed the lease and was conver¬ 
ting that property on 3Rth Street to their own purposes. 

The government never acknowledged it and rebuts that without 
any basis in fact on the record. On the basis of these 
items and on the basis of what I consider one of the most 
unfair statements because of its inaccurate description of 
market activity and its inaccurate compilation of facts, I 
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respectfully move for a mistrial based on the government's 


summation . 

MR. ROBSON: I'd like to join in the motion and ad 
a couple of things that Mr. Segal has omitted. I think the 
government's statement that the co-conspirators are not befor 
this jury and the only people that they are concerned with 
are the defendants in determining guilt is a misstatement 
which is misleading to the jury. The co-conspirators must 
be considered by this jury. I think it is a improper state 

I 

ment in addition to everything that Mr. Segal said, the test 
mony of Mr. Mayer was misstated. He said that Mr. Mayer 
said that it was improtant for traders to maintain indepen¬ 
dence. He said no such thing and the quote that Mr. Feffer 
referred to said no such thing, that Mr. Mayer wanted to be 
independent. 

He never testified as an expert, that he felt 
that it was important for traders to be independent. Mr. 
Mazzeo's testimony as I recall it was not that he would not 
take instructions in non-trading situations. Mr. Mazzeo s 
testimony was solely that he objected to instructions from 
Mr. Duboff on the way he was trading the stock. He did not 
testify that Mr. Duboff was giving him instructions when 
they were not trading the stock. Which leave the impression 
.that Mr. Duboff was somehow trying to control the way he fel 
with other people also. There was a statement that I made a 
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memo of which indicated the breakdown of stock was a memo 
of the breakdown of an interest in New Dimension Securirites. 
That memo does not refer to New Dimension Securities. There 
was n o— 

MR. BLOCK: Exhibit 37. 

MR. ROBSON: Whatever that exhibit number was, 

37, that does not refer to New Dimension Securities nor is 
there testimony — 

MR. BLOCK: Yes, there was. 

t 

THE COURT: I have a rerollection of that. 

MR. BLOCK: Hurley testified to that. 

MR. ROBSON: That was New Dimension or a new 

broker? 

MR. SEGAL: New brokerage house. 

MR. BLOCK: There is nothing on the exhibit. 

THE COURT: Not on the exhibit. My recollection 
is the same, that Mr.Hurley did testify to that. 

MR. BLOCK: Yes, he did. 

(PAuse.) 

THE COURT: it would appear, looking at page 
1906 and 1907 of the record that the recollection of Mr. 

Block and the Court is correct and that this was testified 
to by Mr. Hurley. 

. MR. ROBSON: It is still misstated by Mr. Feffer 
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in a different way because he make3 it clear here that he wou 
join New Dimension Securities and that these were percentages 
whereas Mr. Feffer made it very plain that this was supposed 
to be the formulation of the firm and they didn't form it 
but took the whole thing for themselves. 

The summation is so replete with half-truths 
and distortions, I have only picked up the most glaring ones, 
that I was absolutely outraged by it. I couldn't contain 
myself. That was the 12th note that I had when 1 finally 
stood up. 

MR. BLOCK: If your Honor please, le tone say some¬ 
thing for the record. This of course is what I had in mind 
when I urged your Honor to adopt the new procedure that will 
come in effect somewhat later on. ¥>ur Honor may feel — and 
I join in the motion, for the withdrawal of a juror and the 
declaration of a mistrial — your Honor may feel that it is 
just all right to tell the jurors that it is their recollec¬ 
tion that governs. This does not undo the damage in this 
kind of summation, your Honor, and I join in that motion. 

Mr. Feffer talked about why didn't they issue 
a press release on the happening of certain things. I would 
ask your Honor, if your Honor is inclined to deny the motion 
that Mr. Segal made and we all joined in, I would ask your 
Honor for corrective instructions that there was no 
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obligation on the part of the company as a matte^r of law 

to go ahead and issue a press release, particularly since 
they had ended their arrangement as Mr. Segal said, with 
Bass & Company. 

furthermore, you know I gave your Honor a reguest 
about the business and beutsch and Duboff designating , 
nominees in connection with the options, Morginstin and Harris 
Your Honor indicated he was refusing to give that. 1 think 
under the circumstances, and in light of the summation, I 
ask your Honor to reconsider that request, because I can't 
see where there is anything illegal about Mr. Deutsch and 
Mr. Duboff asking that these shares go into some relatives' 
names. 

This has nothing to do whatsoever with that aspect 

under 47. 
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MR. FEFFER: Your Honor, I can get the transcript 
or take the list and demonstrate your Honor's support for at 
least ninety-five percent of what I said. I checked the 
transcript and most of my summation was quotations from the 
transcript and I made a good faith effort and 1 would say 
this, your Honor: 

1 too felt there were numerous times when defense 

( 

counsel spoke that there were misstatements, but that's beside 
the point now. I would be happy to go through the list Mr. 

I 

Segal drew up and show you quite adequately that at least 
ninety-five percent of this comports with the record. 

THE COURT: A good bit of what Mr. Segal objected 
to and what he said was not consistent with my own recollec¬ 
tion of the testimony, and the one point we did review, just 
a moment or two ago, which Mr. Robson brought out, I think is 
indicative of the situation. We have had a long trial here. 

The record exceeds 5,000 pages and there are many exhibits 
in evidence. 1 am certain that none of us here have a complete 
mastery of this record. I haveindicated to the jury that it is 
the recollection of the jurors which will govern and I have 
Indicated to them that they may have any testimony read back 
to them and any exhibits sent into them on request. 

I think this is the best which can be done under 
the circumstances and therefore 1 deny the motion made by 
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Mr.. Segal and joined In by Mr. Robson and Mr. Block for a 
mistrial. 

MR. SEGAL: Your Honor, I would call the attention 
of the Court again to that transaction ol the Morglnstin and 
Harris stock and Its use by the government as an indication 
of manipulation. I think it is clear from Exhibit 50 that on 
the day that Morglnstin and Harris sold and the listing that 
they have as to what Naddeo did in terms of purchasing of 
stock, that doesn't show up on the government's list. 

MR. FEFFER: I would refer you to Mr. Mazzeo*S 
testimony with respect to that transaction. 

MR. 0RENSTE1N: Your Honor, you have not ruled on 
Mr. Block's request for the official charge. 

THE COURT: The request for additional instructions 
made by Mr. Block are denied. I suggest, however, that if he 
wishes to submit additional instructions, he have them on my 
desk tomorrow morning at 9:00 a.m. and I will read them in 
written form. The oral request that you made for additional 
Instructions, including the instructions which I have already 
denied, is denied again. If you wish to present any additions, 
instructions which relate directly to anything that occurred 
during the course of the government's summation, please present 
them in writing, present them to me tomorrbw morning at 9:00 
a.m. 
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ciiarcf of Tim court 

t:if COURT: Ladies and gentlemen of the jury: 

It is the custom in our Court that the juror 
seated in feat No. 1 nerve ar. the foreperson of the iurv. 

T.n this erne, Miss Chert is in Sent No. 1, and she wi 11 
serve as the foreperson of the jurv. Her function will 
be to prepare any communicnti ons which von wish to make 
back and forth to the Court in the form of notes which 
you ask her to '••end out, and nh" will keep a tally as ' 
vote, and she will be the one who will ultimately deliver 

I 

the verdict in the event th<~- jurv reaches ■ ! * determination 
in this case. I 

He fore T begin my formal charge, I want to comment| 
on this jury. This jury was empaneled on April 23rd 
and has sat through a Iona case and has he^-d much 
testimony. T have had opportunities to observe this jury 
and to comment from time to time. I would -'•qgest that I 
have never scon a group of sixteen men and women who have 
been more devoted to their obligation and attentive to the 
proceedings^ n Cou-t. than this iury, which T have hoi the 
pleasure of work inn with for a period of r.o*---* six weeks. 

You have paid attention throueh Iona days, tc. much testimony. 

I 

l observed you ms exhibits wore passed among you and read 
to you, 'nd r noted the careful attention v.' ich you have 
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fi'Vf'r. to th J n most r m-i-'ms and import -nt i * ' nr . 

.\'o< r tunt you h tv heard t h- ov id/ r co rid t *-,e 
nr^unoipr. o‘ counsel , if becomes rv duty to oivo ■-on the 
instructions of 6 ho dourt os to ’.l. ) -w ipplj cable ♦ ■> this 

— sc. rt in your dut.v ,-s u:ror-: to i-Llov t o l -v v 
rt.at.or? in th ? instruction-; of tho rri-rt .::s- ■• o — pi-,- t- - 
rulor. of 1 a-: so civon to the facts nr \--u - nd -1 s t. fror- 

the evidence in th.o rose. 

^ou arc rot to s’rclo rut one inat■ act .on iV,--' 
as stating 4 he lav.’, hut must consider the inrtr ’ctions -s 
a whole. You have born chosen ard —n as. htro-s in 


this case to ttv the jorni nf 


• on ’ ' hi- thr 


allegations of the in'nv.mf io n an 1 vh r is t-''- 

rot gn i J tv pleas of the arc’sod. You -n-.- t" 

■uty without bias or proiudi ;te to an” ■ : v . 

r.nnn sot •r -oif viro»r to ho governed h* ryroat.’-”, prciu-lice' 

or ny> \ i o op nio-. Both the acorr -d ■ .a th.,» . ir ,., xr> ., t 

that yvi v.” 3.1 carefully and impartially -'or/drlrr all th-- 
evidon-.-i in the rase, folio-.- the law as stated by the 
Court, and rn -oh a ’-art ”erdiet, reqa.rd 1 on of th ■> 


cons -on'Mices. 


Neither an-' -.«•»• ♦ be retire • u-'d nut the wisdom 

of any rule of low r.t: to-; », v t h. C un . K*. , .r«!|e s of anv 


opinion you may hav< a.; to wh «t the 1. 


»>' otv. a t t . - bo , i t 
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would be a violation of your sworn duty to base a verdict 

l 

upon any other view of the law than that given in the 
instructions of the Court, just as it would be a violation 
of your sworn duty as the triers of the facts to base 
a verdict upon anything but the evidence in the case. 

Aa T have fold -on before, the evidence in the 

i 

case consists of the test mony of the witnesses who appeared 

i 

on the stand in this ''esc, ir the exhibits which '■•ere 
admitted into evidence, and ir. the stipulations agree¬ 
ments which from tine to tine counsel entered into during 

I 

the course of the case. Anvthinq which wan ;tipulated 

, | 

and agreed is to bo accepted by you. I ha<*c said previously! 
that the arguments of counsel in their opening statements 
during the course of arguing on objections and during 
their summations, as well as anv comments which T nay make 


during the course of my charge on the evidence are 
not to be considered by you unless they accord with your 
own recollection of the facts. 

Tt is your recollection, and vnur recollection 
alone, of the evidence in this case which will govern 
and govern completely. 

As I have also said, to the extent that vou 


require your recollections to he refreshed, the court 
reporter has taken down ■* 11 of the test iinon v and wil 1 , at 
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your request, bo ^ilablo to rcM bad: portions of the 
testimony to you shouK you desire this. 

Jurtice, f'ro-eh trial b'* iury, must always 
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eviction*. ,. y .-Uov.r ino:,- other to 

I- intro iucorl o-o- ch- „ h . 

(••-i’rt -te r- not, union*: . ,.«o.. , . 

> 11 , i: . j cut - are' 

- Mon nr to f,, v:e; , v : . JC , Vo , thfi 

iurorr ■ are the ,ol, of the 'r-t i hi : i tv of all 

' i' ? '* noo . 


'o.'...(• lisr.-u- • 
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OvirInn the oour'*^ of the trial, T <■><• 0 nsinn.i 11 y 
asked questions of a witness in order to br.rng out. fnet.s 
not then fully covered in the testimony. Ho not assume 
that I hold any opinion on the matters to which my oucstions 

may have boon related. 

Remember, at all times, that yon, ns jurors, 

! 

are at liberty to disregard all comments of the Court in 
arriving at your findings as to the facts. 

A defendant does not have to prove his innocence. 
On the contrary, under our system of law, he is presumed 
to be innocent of the accusations contained in the infor¬ 
mation. This presumption of innocence was in his favor 
at the start of the trial, is in his favor even as I in¬ 
struct you at this time, and remains in his favor durinq 
the course of vour deliberations in the jury room. 

A defendant, although accused, begins the trial with a 
clean slate, with no evidence aniinnt him. And the 
law permits nothing but legal evidence, presented before 
the jury, to be considered in support of any charge against 
him. So, the presumption of innocence alone is sufficient 
to acquit a defendant, unless you are satisfied bevond 
n reasonable doubt of tho defendant's guilt after careful 
and impartial consideration of all the evidence in the 
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or v?omon, however guilty they night be, would bo convicted. 

The reason is that, in this world of ours, it is practically 
impossible for a person to be absolutely nni completely 
convinced of an” controverted fart which by its nature 
is not susceptible of mathematical certainty. In consequence, 
the law i 3 such that in a criminal case it. is enough that 

I 

the proof that a defendant is guilty is cstaM ishod beyond 
a reasonable doubt and to a moral certainty, not beyond , 


all possible doubt. 

Tf, a r tcr a fair, impartial and careful consid¬ 
eration of all the evidence, you arc' convinced of the rv.ilt 
of a defendant beyond a reasonable douht, you must convict 
him. Tf, cn the other hand, after such a fair, ;-partia! 
and careful consideration of nil the evidence, you 
entertain a reasonable doubt, you must acquit him. 



In the determination of innocence or quilt, 

•mu must b«rav in mir' 1 that: nuilt is personal. The g«’ 11 


or innocence of each of the defendants on trial before 
you must be determined separately with respect to him, 
solely on the evidence presented against, him or the lav' 
of evidence. The case age ins', each defendant stands «'•* 
falls upon the proof or lack of proof of the charge against 
him, and not against somebodv elec. 

i 

!!ow, when I review the interne.tier with you, 

» 
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11dlC " , '"' d I remind you, «... j told you nr the 

outiot, thot the information Is a charge, a wav the 
fiovernnent (.ring, into Court inrtivirtu .-In it claim have 
vio’atnd the lav. But the information it rot evidence 
Of the guilt of a d.fondnnr. „„ r , toer . u street t „ , ny 
degree from the presumption of innocence with which the 
law surrounds a defendant until, you, 'he jury, are 
satisfied beyond a reasonable doubt of the guilt of a 
defendant as charged. The solo function of the information 
•is to define the charge against the defendant as to which 
the evidence ft the-trial mug* be addressed. 

- : ‘ Zt J St ** em Phasi*ed that a defendant is not ! ’ 

° n trial * or any act or conduct not alleged in the 
information. Consequently, you arc to give no consideration 
whatsoever to .Vhether or not jhe evidence in this case 
^•may suggest, Either directly or indirectly, that a 
I defendant may have committed.vo.ffenses which are not 
■Icharged in this information. jSiuch a belief on your part 
cannot bo permitted to influ^ce your decision with 
respect to th« accusations contained in the information. 

{■ y 

Thr defendants, as 1 have indicated, Mvc ple.-ded 
not. guilty, and in doing no have put in issue every 
material allegation In the information, an 1 the government 
must prove each and every demur- of the crimen charged ! 
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bovond a reasonable doubt. The f act that the Government 


.3 

is a party here, that is, that the prosecution is brought 

»• 

4 

in the name of the United States oi America, entitles 


5 

1 

it to no greater conslderntion than that a"corded to anv 


R 

other party to a litigation. Ilv the same token, it is 


4 

entitled to no less consideration. -Mi parties. Government 


8 

and individuals alike, stand equal before the bar of 


9 

■justice. 

; 


1 10 

T.et us turn to the charges against the 

; i 

1 

11 

i 

defendarts. 

12 

, Count 1 cha-gor, that the defendants, Milter. 


13 

'"ohon, l»«rmrrt Deutr.rh and Stanley Ouboff, together with 


14 

others, consoirod to violate the Securities Acts of 1933 


15 

and 1934 . . I shall refer to this count as the conspiracy 


16 

count . 


17 

Courts 2, 1 and 4 of t ',r. informs 4 ion <*.rc vha ;* 

1 

18 

is known as substantive counts. Th'"/ neon-- the defen'^nts 


19 

of specific violations of the 1933 Securities Act. 


20 

The sul)stantive counts and the conspiracy 


21 

count, in son - ' respects, are gov 'rjvd l*v <1 i *'; er<*nt 


22 

principles. General > r spooking , a snlejt mt i -o count, rlovn-s 

t 

23 

a violation '* f the 1 «w because of the rnmir.i r.si on of n 


21 

specific unlawful net. On the other hand, in a conspiracy 


25 

i count, the offense charged is nn aqroomont or understand j ng 
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of two or more persons to commit * violation of a particular 
statute, ir. this instance, the federal lav.- pertaining 
to the sale of securities. 

Count 1 of the information reads as follows: 

" v|l ° United Staten Attorno- cham-s: 
introduction. 

"1. At all finer material to tills informal, 
Bernard Uont.sch and Stanley Uuboff, the defendants, • era 
registered representatives at Jaffec & Company, a lev j 

York broker-dealer registered with t'\~ Unit.'I 

I 

Securities and Exchange Commission. 

" 2 * At ftl - material to this infornati-a, 

Kelly, Andrews f. Bradley (hereinafter called Kelly, 

Ardrcvs), a co-conspirator, was a lm^lnr-(l".l(!r repi stored 
with the United States Securities and nxclimm- commission. 
Bernard Shvidoek, a co-eonspirato-, vvr president of 
Ko 1 y, ' nrl r ws , 

} * At al1 times material to this infe r mticn, 
oaniel P-iosmnn, a co-conspirator was an attorney and 
a principal of Kelly, Andrews? Stuart Sohi r ' ,an. ,~o- 

.ensp, ...it.Ci , w«s an at tor no* • who represent •’ Kr J ' 

Andrews. 

At nJ1 1 ip! < v; material tothi informat ion, 


' ilton Cohen, the do.’end 1 


nr van •'« ”:idont < : rueb trd 
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i 


”>.3 7 6 j 


3 

4 

,1 

6 

7 

8 

9 

10 
11 


I 


Packing Company (Richard Packing), a company Inc.^H in 
St. Paul, Minnesota, whoso securities wore traded by Hie 
investing public. 

''5. Between July 1963 and March l n 69, 
approximate 1 y 100,000 shares of P.ichard Packino oonnon 
stock were traded on the over-the-counter market. On 
or about March 11, 1969, Richard Packing issued an o r fering 
circular which set forth an offer to sell an addition ;1 
10,000 shares of its common stock to the public for an 
amount to be determined by the market and not to exceed 


12 

13 

14 ' 


15 

16 



18 


19 

20 
21 
2L 

23 

24 

25 

:onc 


$300,000. 

"The conspiracy. 

"6. iron on or about July 1968 to on or about 
July 1970, in the Southern District of New York and else¬ 
where, Bernard Dcutsch, Stanley Duboff and Milton Cohen, 
the defendants, and Daniel Driesman, Bc’-nord Shwidock, 

Stuart Schiffman, Kelly, Andrews, V. r. Naddoo, Tnc., 

i 

Fred Mazzeo, Allessandrini a Co., Inc., Raymond Weiss, 

New Dimension Securities Corporation, Stan 1 ey Rvback, 
r.om.->r Jack Pothmnn, Jack Reiss, Hugh Deane *nd John 
Hurley, named herein as co-conspirntors but not as 
defendants, and others to the- grand jury unknown, unlnv;fully. 
wilfully and knowingly did combine, conspjr , cor.federate 
and agree together and with each otha’ to .eunit carte. .. 
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off 0 n 5 .cs againrl the United States, (n v;it, vie 1 .»t j. 
ot Title l'», United Stator, Code, Sections 7 7(q), 77(-,), 

77 (-:> . Rule 256 (e) (17CFR) , that is. Code of t’odo-al 
Regulations, Section 270.255, 78 (j' (:\> ->d 

Titlr 12,United Stat-s Code, Sections 134] ••id 

• v’a s part, of the said con r *;‘.i racy that 

the defendant*. and thc s r co-conspi rato-.n, : . ce .nee' -on 
vith a. purported public of ferine of Richard ra^ir-, 
common stock, for -which offering a Fo-n 1 - ’ notification 
had been filed with the United States S<*c.:~ • ' i e :n : 

I’xchange Commission, unlawfully, viiud.lv mi! h.n.ewi-. la-. 


and directly and indirectly, wou)! 


a:id - 'us- 1 tb.- 


of the mails to tran;:pit false and m -lead ; r - a r «;.**•; 
circulars relating to sa*d public of' ring. 

"8. It V.-3S further a part >f salt? cor.upiraev 
that the defendants and their co-conra* ; 1 a tunr. ur. lai.’f ul 1 •» 
•wilfully ->nd knowingly in the of"' « rr • . , cl , r ■. 


Packing common stock, by the u of m. 


I i vrjtrt.jifl'ei *• s 


of transportation and co Tninioation • , nii ,| 

foreign com-ieico, rj,: n»n t!> , ..... .. ,, 


directly and jndircoM 


"(a) employ i n*s, ach-nos an - 1 . ti ; ~ 


Os te 


do fra fid ; 


(b) obtain norv 


'O'*' l 


rvn r n 
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statements rf material facts ami om i s : •! ons to s t ito 
facts nfcoss.iry to bn stated in order to make the 
statements, in the light of the circumstances under which 
they were made, not misleadir.g; 

"(c) engage in transactions, practices and 
courses of business which would and did operate as a fraud 
and deceit, upon the purchasers of Richard Packing 
common stock. 

"9. It was further a oart of said conspiracy 
that the defendants and their co-consniraters unlawfully, 
wilfully and knowingly would devise a scheme and artifice 
to defraud purchasers of Richard Racking common "took 
and for obtaining money by means of false and fraudulent 
pretences, representations and promises, and for the 
purpose of executing such scheme and artifice, would 
knowingly cause mail natter to be delivered by mail 

40 

according to t.hc direction thereon. 

"10. t t was further a part of said conspiracy 
that the defendants and their co-conspirato-s unlawfully, 
wilfully and knowing. 1 , y, in connection with the purchc o 
and sa 1 e of Richard Parking common stock, would and did, 
directly and indirectly, by the use of moans and instru¬ 
mentalities of interstate commerce and of the mails, use 
and employ mmipulat i''ti devices and contrivances in centrn- 
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vrntior of Rule 10(b) (^) (1.7 CFR 2* 0-1 0 b-*») . 

"brans of conspiracy. 

‘Ml. A r ionq the n'-'an* by wh’oh t ho defendants 
an ’ 1 co-conS!)inb»**n uld .incl d •'.! <’,•»>• rv oat- the 

<~onsoi r.my vv'ro ( hf f>>' l ov ' n.cj: 

"(n) between July 10f>n md July 1.070, Bernard 
Deifcsch an>l Stanley Duboff, the defend int.s. for t lv 
purpose of causing the prior* of Rich rd Pnakinq common 
chock to rise in the open market, caused accounts ov«r 
which they exercised control or in which they had a 
beneficial interest to purchase and cell such stock so 


•'(1) restrict the availabl * supply of said 

stock, to the investing- public, and 

> 

’(2) create the appearance of market activity 
and demand in Scaid stock; 

• b) in or about October 1°j9, Bernard Peutsch 
and Stanley Duboff, the defendants, arranged with co- 
conspiratOL .j Bernard Shwidock and Kelly, Andrews and 
Daniel Driesman for co-conrpirator Ko! ly,A'lrov;s to trade 
Richard Pack jno rtocl: ■r; >1 « recto 1 by 'V'ltrrh an i i»ul-*f ? j 
for the account of Kelly, Andrews, on the • -ond i * ,on that 

i I 

Kelly, Andrews pnv secret kickbecks to the Irf^rJ.ir! : 

f 

Den tsc’a anil Duboff, 'ount. n«j to ai*pt rinctoly ) 1 TO'-nh 
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C) Tn accordance with the arrangements dose:’bed 
in paragraph 15 above, conspirators liornm d rh .block and mj v 
A ndrew; k Bradley paid to dot orul.ant s Bernard , .•af.-l, 

btanIcy JmbofC, approximate y :..ir>,0(P' in . lt;l j.i,;j vl( > : 

10 th '-‘ fnrn ° f - ™sh and in the form of chocks to ,.a Reiss 
Lank, Zurich, Switzerland. 

D) On or .about March, 196-', the Wcndcnts 
Bernard Dcutsch, Stanley Duboff and Mil ten Cohen caused 
co-conspirators Bernard Shwidock and Kelly, Andrevs to ,eil 
10,oca shares of Richard* 1 racking common stock purportedly 
bein<, offered for distribution re the public <o account 
over which the defendants Bernard boutsch a., s-«n cy r boff 
exercised cont rol, or in which they had a beneficial in-exeat'. 

K) Commencing on cr about March, 1-.G9, Bernard 
Deutsch and Stanley Duhoff, the defendants, for the pu-ose ' 
of causinq the price of Richard Packing corrtin str k to rise J 

in the open market, induced certain mutual fends in Do-- er, ! 

■ 

Colorado, namely Financial Venture Fund, Financial Lvr. - ics 
Fund, and Financial Industrial Fund, to purchase R.char , 

Backing cr,,u,,on slock through da f fee , Company. a ,-< Mrlered 
i'rokcr-d.Mj. r there they were registered rep. .. :;t nt.., lives # 
from accounts over which they exercised cont.ol or in which 
they had a beneficial interest, and other account-, so or to ! 
(1) restrict the available supply of Richard Packing common j 
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2 

stock to the investinq public, and, (2) cr the appearance 


3 j 

of market activity and demand in said stoci.. 


4 

1 

F) As a result of their manipul . .vc activities. 


5 

the defendants: (1) caused the price of 1H chard Fucking stock 


6 

to rise from approximately $25 per share to approximately 


7 

$53 per share, and, (2) caused the forementioned mutual funds 


.8 

in Denver, Colorado to suffer losses in then: investments in 

1 


9 i 

• 

Richard Packing of approximately 5.1 million dollars. 

io | 

i 

1 1 

G) On or about March 11, I960, Milton Cohen ana 

i 


» I 

Bernard Deutsch, the defendants, caused to be filed with the 


12 

United States Securities and Exchange Commission a false and 


13 

misleading offering circular in connection with a purported > 


14 

public offering of 10,000 shares of Richard Packing common 

stock which failed to disclosed, (1) that the offering of 


15 


16 

10,000 shares was not being made to the public but was beina 


• 

ij 

oiiered to and purchased by accounts over which the del ce¬ 


18 

dants Bernard Deutsch and Stanley Duboff exercised control. 


19 

or in which they had a beneficial interest;(2) that the 

1 

1 

20 

defendants Bernard Deutsch a. d Stanley Duboff and co-conspira¬ 

t 

t 

21 

tors Kelly, Andrews and Bernard Shwidock wore underwriters 


22 

in the aforesaid offering and wore receiving compensation 


23 

therefore; (.1) chat prior to the effective (Into of the offer- 

1 

t 

24 

ing the defendants Bernard Deutsch and Milton Cohen and co- 

1 

1 

. | 

25 

oonspirnfor Bernard Shwidock,had already determined the 

| f 
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10 I' 

i 


18 |! 


amounts of proceed* to c,o to Richard Packing ,t wn.ouo, 
havino falsely stated in the offering circular that the pro¬ 
ceeds to Richard Packing would be determined by the market 
and could he as high as $300,000. (4) That Richard . 

would not offer tho shares through solicitation by its 
directors, officers and employees, as had been stated in the j 
offering circular. (5) That the defendants T’crna.d Deutsch 
* nd Hanley Duboff, in return, for services to Richard F,-kin 
including the instant offering, had received in tho past and j 
would receive in the future, compensaion, including Richard \ 
Packing common stock and stock options. 

’ I 

hi .m or about March, 1969, the defendants and 
co-conspirators caused the false and misleading offering j 
circular filed with the United States Securities and Exchangej 
Commission to be mailed to various persons." There follows a j 

series of six overt acts which I will read later in my charge,*, 
to Which I Will refer in a few momenta. Foil -wing the ix j 

overt acts, there is a reference to Title IS, United States 
Code Section 371. 

That completes my reading of Count 1 except .or the overt 

act:, -hirh are alleged to h. vo been perform ■; :„ r thornncej 
of the conspiracy and to effect the rblcrtivrs. thereof. ThcsJ 

t 

•ict!!, .is I say, vill It rend hv m<- later in ny charge. The 
consp: racy charge I have junt rea.i ... you ... -rUreiv ..,-rarata 
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and distinct from the charges made in the suIstonHvo counts 

that is, counts 2, 3, and 4 wh'oh I shall dincurs lat°r. 

The fact, however, that - conspiracy count is 

separate from the substantive counts d-es not preclude you or 

prevent you from considering any proof as to those charges asj 

I 

evidence that a conspiracy existed. 

t 

Count 1 charges that part of the conspiracy was to 
violate Section 17 of the Federal Securities Act of 1^33; tl •. 

i 

so called antifraud provision of the 1931 Act. 

In addition, Counts 2 and 3, which I will road j 

I 

later, charge the defendants, Milton Cohen, Bernard Deutsch ! 
and Stanley Dnboff with violations of this statute. Section 


14 

17A of the Securities Act of 1923 reads in nortinent na^t as 

15 

follows : 

16 

"It shall be unlawful for any person in the offer! 


17 

or sale of any securities by the use of any means or instru- 

1 


18 

mc.nts of trrnsportation or communication in interstate com- 


19 

mcrco or by the use of mails directly or inc iroctly, (1) -o 


20 

employ any device, scheme or artifice to defraud, or, (2) To 


21 

obtain money or property by me 'ns or iny untrue statem ’ r t 


132 

of a meterin' fact or any omission to state a material : act 


23 

! 

necessary in order tc make the statements made in the light 


24 

cf the circumstances under which they were mule rot rr.i .leadii 


25 

or, (3) To engage in any tr infraction, pract ice or four. 1 of 
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bu_ wMnh operates or would operate as a fraud or deceit, 

I 

upon the purchaser.’' 

j 

Ar vou can poo, tho substance of these provisions j 
aro that it in unlawful in tho offer or sale of security j 
to employ the mails or other moans of interstate 'w. 'rr-c or j 
interstate communication in ) irthernnoe of nrv fraudulent. j 

or deceitful scheme, practice or course of business, or in ( 

any attempt to obtain money through material nisr. .>re;er*-a- 
tions or fa rough omissions of. a material fact which would be 1 
necessary to make the information civen not misleading. And 
such conduct is declared to be unlawful by the Securities 


of 1533 


i •'f.se representations mean any :cv.-c sen fat ions 


regai ding present or past facts t any opinion o:pi ... sc. 1 or a: 
predictions an to the future which are not made in good 
fait h or whic-h aro made in reckless disregard or * pdi Tyrone 
as to vnot >er the statements are true or 1 n • ; or example, 

the government contends that P.ernnrd Doutsch and Milton 
Cohen, throucrh oral statements and press release;;, made falscj 
statements and omitted to st ale mate ial fact.-, as ;.o the num¬ 
ber of franchises sold. 

| 

If is the government's contentto- that ihose 
statement*; wc re not only fame, but dsn. 11 ,. « they 
misleading in that they omirK-d to . t .. n • ,. t j . , lcl . 
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nt'cosi ■ ry to make the statement not mislead.. r q: 

^/ri.us, the erovorrwient. contends, tint the press 
of April S, 1970, (’.overn^ont's bxh ; bM. 3)C, which 
ctut’v. in tunc that Richard bnchinq had sot; 210 f r tnchj sor 
by that date, wa i'u.l p o, because the companf had sold a 
smaller nur.bar. The government also contend.: that this, 
statement was mislead! nq because it omitted to state that 
a nun aer of f ranchires had by that time been cancelled. 

'fi’.o 'lovcnw'.ont also contends that .no statement 
was r i r Lead inn because it did n* u state that as o ta.is 
time '‘he franchise operation v as Losinq non > • inn S '- * - 1 •• 
ment- maue other contentions, vh i eh 1 wi 1 i leave c.o von. : 
recollection. 

Tl’.e clcii endants cmitend that they believed the 
statements they made as to the number of frinchise.; :< K. to 
bn true, and that: the so called projection;: , that is, a - 
the future .•.mines of the company, wore no:.- ost. nates. 

j; you find that the defendants believed the 
state 1- unts they made .as to the number of f ranchsold tc 


be true, and 

th.it the project ions nr. 

1.0 

fill n 

:e < urn’ 

ms core 

made Li ('(.od 

i a i t h, v:-u cannot. 1 i nrl e 

ny 

ci i .• 

dual i:d 

c.b 11^ 

the m.ikinq of 

these at t.-wiit.;, wen 

if 

the 

!' i C| Ut ' 1 

! a ttr 


\A 

proved to 1-e wroivi. ' 

Count 1 o’ cho information also uharqcr * - ln.: <>r.< 
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10 

11 

12 

13 

14 

15 

16 

17 

18 

19 

20 
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f-ur?io«e of the conspiracy was to violate Section 73j 

•the nrti.raud provision oL the Securities 
Exchange Act of 193.. This section provides vn pertinent. 

?art ns follows: 

K sh :1.1 he unlawful f r. i any person directly or 
i n< " rectiy hy the use of ay - cans or instrumentality of 
interstate commerce or of the mails, (h) to . ? or employ 
in connection with the purchase or sale of an*, s. ,v iry 
registered on a national securities exchange or ary so.-trier 
not so registered, any manipulative or deceptive device or 
contrivance in contravention of such rules and regulations 
as,” and then I interpolate, “Securities and Exchange conunis- 
sion, ns the Commission may proscribe ns necessary or appro¬ 
priate in the public interest or for the protection of inves¬ 
tors." 

l.ulo 10}'-.; which you heard me mention i-efore, 
promulgate'! hy the Securities and Kxchartoe Commission tinner 
the aforementioned section of the statute, reads as follows: 

ft sh»al'. be unltwful for any person direcclv or 
imi.e.tl' hy the use of any means o; instrumentality of 
interstate commerce or of the nails: 

(1) lo employ any device, scheme or ettifiee 

to defraud. 

\.i) I mike any untrue rtailment oi , mater a) 
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tact or to omit to state a material fact necessary in order 
to make the statements made in the Iqht of the circunstances 
under which they were made, not misleading, or, 

"('•) To engage in any act, practice or course of 


business which operates or would operate as a fraud or dcceiti 
upon any person in connection with the purchase or sale of an 


security." 


Count 1 charges a conspiracy, to violate the 


14 I 

! 

15 ,| 


Federal Securities Laws. V.'hat ere the ssrntial element.-- of 

i 

conspiracy? In order tor you t<’ find a delendant guilty of 
conspiracy, you must find that the government has established- 
the following essential elements beyond a reasonable doubt: 

First, the existence of the conspiracy ~i> charged ^ 
in the information. That is, that some time between July, 


1963 and July, 1970 , a conspiracy existed to commit- fraud in 
the purchase and sale of Richard Packing Company stock. 

Second, that a particular defendant 1 nowii.gl; and 


25 I! 


wilfuly became a member of the conspiracy, and third, that 
at least one of the overt acts, which as I say I will toad 

I 

shortly, char-ted m the information, was i tted hi lari Iter¬ 

ance o; the conspiracy by at least one of the alleged co- 
conspi >*ators. 

If the government fails to establish nrv of lhes < - 
eiemerts beyond a reasonable doubt as to nr.-- particular 
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defendant, you must find that defendant not ouilty. 

On the otier hand, if the government has proven 
all of the elements beyond a reasonable doubt as uo sue- 
defendant, you must fird him guilty. 

IJow, what is a conspiracy? a conspiracy is a 
combination, agreement, or understanding of two o, more per¬ 
sons designed to accomplish a criminal purpose by K onc.~ted 
action. /he o;.it of the rrino of conspiracy -r tin ur. 
combination or agreement to violato the Aw. 

A conspiracy has been described as a parenership | 
crime, m a criminal purpose, in which each member beccr.es ! 
the a,ont of every other member. To establish a conspiracy j 
the aoverr.mer.t is not required to shoe that f..-o or more 
persons sat around a table and en.v.ed into a solemn pact ' 
orally or in writing, stating that they formed a conspiracy- 
to violate the- law. Indeed, it would be extraordinary if 
there over was such a form of document <>,- s r > . wiv; ora , 


agreement 


From itr. very nature, a conspiracy is almost, 
aiways characterise! by ncyocy, r,n.i,n ;i „ :l . ( , t ,, c , i<a 
difficult. Ytjur co-muon no nr..- v;i ] 1 t - 1 j y m: .., ;on 

Persons undertake to enter into a criminal conspiracy, much 
is left to unoyprcsu.f.l understanding. 

The.: cxrrosss lan ru.uie o- « . ...... 

‘•J*- '• •*['i ii >•* are net 1 
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required to indicate consent or attachment to a conspiracy. 


3 

It is sufficient if two or more persons in any 


4 

manner, through any contrivance, impliedly come to a common 


5 

under:-tand j nq to violate the low. In determining whether rr 


6 

not the proof establishes that the conspriracy charged in thr 


7 

information actually came into existence, you should consider 


8 

all of the evidence which has been admitted with respect to 


9 

the conduct, acts and declarations of each alleged conspira- 


10 

tor, and you may make such inferences as may reasonably be 


11 

drawn therefrom. 


12 

The period of time charged in the information as 


13 

the time of the conspiracy runs as I have indicated from on 


14 

i 

or about duly, 196& to on or about July, 1970. it. is no»_ 


13 

necessary for the government to prove that the conspiracy 


16 

started and ended on those specific dates. It is sufficient! 

i 

17 

I # 

if you find that .n fact, a conspiracy wns fo-roo and 

i 


I 13 ij existed for some substantial time within the period set fovtl 


19 

in the information, and that at least one overt act was 


20 

committed during this period. 


21 

1 

In this connection, it is not necessary tor you tc 


22 

find that the conspiracy was successful. A conspiracy is 

' 

23 

basically an agreement to violate the law and may exist ov 


24 

though its final objectives were never arc mplished. 

j 

25 

You may land that the existence of the censpiiac- 
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h<,:1 b "° ,! «^.:hUrh-l f, I r< -ij* prool of ail r i: > rolovnM , , ;t f 
.-mrl r. i reams t.r.cor., yon find beyond a r, .-on dr uhl. ...hot. 

at ^ n '*° ut tho tinG ftU^od. namely from rr or a!,out J, ly, 
l : i‘.o to on or about July, I'l-ti, at leapt two of the v.l Lo~od 
co- con s j 11 r a to re cimo to i common understandtea cr corner •'r.t ' 

to carry out one or more oC the criminal acts ch -reed a-, the 
informatjrn. 

lie-r in mind that you need not find that it was 
the etc fondants ’ intention to accomplish all of the allegedly 

illeqai purposes described in the information. ore illegal 
purpose is enough. 

* *• you are satisfied beyond a rceuonab •: dc'>t 

thf tuc conspiracy charged existed, you muni ash yourselves 

Who participated m it? fn dote-mining whether a, 

defendant was a member of the conspiracy, yea should c^asirle 

whether on all the evidence he knowingly and purpmciuily 

entered the conspiracy. 

in dehorn ininq whether a defendant became . r or - ! 

I 

bor of the conspiracy, you must determine not only whether 
ho participated in it, but whether ho dm! s<- will, hnawJod.H. 
cf its unlawful purpose. Thar, is, did ho ,o wi' h t: u 

awareness of at least some of the basic a in.;-: and purposes of 
the conspiracy. 

It is important for you to under hand that rare 
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association with alleged co-conspirators doer, not establish 
a defendant's participation in the conspiracy, even if ' r nu 
find one did exist. Ho too., mere knowledge by a dofcrd n r,t 
ofthe conspiracy, or any illegal act on the part of an J.legeJ 
co-conspirator is not sufficient to establish in.-mb or ship in 
the conspiracy. 

To find n defendant guilty of a conspiracy, you 
must find that he knowingly and wilfuly joined the c, u.-.p> acy 

f 

. . . . * 
with the specific intent and purpose of furthering its objec¬ 
tive. Did he intend to join that conspiracy, have a stake in 
its outcome, and make it his own? How do you determine that? 

7m act is dene knowingly and wilfully if it i.-. done voluntariJ ' 

l • 

and purposefully. An net is dene wilfuly and unlawfully if 
it is done wj th evil motive or purpose. Knowledge and intent 
exists in the mind. 

•Since it is not. possible to look into a man's 
mind to see what went on, the only way you nave for arriving j 
at a decision on these questions is for you to take into 

l 

consideration all the facts and circumstances shown by the 

I 

evidence, including the exhibits, and to determine from all i 

i 

such facts and circumstances whether the requisite knowledge 
and intent, were present at the time in guos t ; on. 

As far as intent is concerned, you arc insc.i • tod 
t hut <; pel son is pro: nod to intend the nmiuvl and preouhit 
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20 I 
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21 | 
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22 |; 


! or ord :,m ry ccr.ceoucncrr, of Mi:; act::. 

Direct proof of intent is not nec-rsary. i : . * a ct, 
raro'y is direct proof available that one had kner-edee e£ a 
tact or intended to ferine about a rcault. .v«, and than | 

person may commit himself in urJtine nr ... st , t „ n ,„ t ln j 

Which he concedes that ,» of , certain time he had knowledge I 

fact amt .hat he acted w th a specific intent to - nil iovc ^ 
a nvcifia remit, nut ... ra „, , , ’ 

I 

except ion, rntlior tbnn Hjo vtilo. I 

i 

n 'hi‘ in ton t wit!. w»r*oli an a.-ro i r .'don r.cre' 

1 

clearly nnd conclusively shown by arL it;-if, rv a 1 

s * ri<in oZ acts than by words or explanation th: , C r xcx? i 
after it? occurrence. 

frequently, the acts of individual;; speck their 
intentions mom dearly than ,io their words. One Mght apply! 
tne old adage, "Actions sped, louder than words." Recording) . 
intent, wi i.-uir.-ss an.! km.-•lodge arc usually •.ntahlislr .j by I 
surrounding fact, and ciroumst.ncoa, a-j o; tj,.. i.imo 
occurred or event* took niece, and l ho Me -.Us ances 

to he drawn therefrom. u, ... ui „nti..l 

evidence, ami 1 win def.no it a Ilf ... i.,:. ■■ 

and if believed, is ,s accept able an , iro.-t ovLlce.-c. 

‘ nu ! * ilo ul.l ;pplkt your conu'.on suns>* nnd draw ,;uch 
-oaronaul.- in i orom c» n a nay w v/nrrnnit'.i i, v ,. rAf .. nrov . s i0 
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! 

i 

I 


In doterminino those issues, you may cons i ie’‘ .,r 


statements maue and nets done or omitted to ho done by the 
accused, together with al). other tacts and circumstance:', in 
evidence which reasonably relate to n determination of state 
of mind. 


i 


Vhe quilt of a conspirator is not: governed by the 
extent or duration of his participation or whether he. had 
Knowledge or all the operations. Thus, if: you are rat.’died 
beyond a reasonable doubt the conspiracy charged existed and 
that a defendant knowingly participated in it, the extent or 
duration in its participation has no bearin'' on his quilt or 
innocence. Kven if he participated in it to a degree dot: 
limited to that of his co-conspirators, he is equally ci*. leab’je, 

i 

so long as he was in fact a conspirator. 

before we come to the last element which rust, be i 
proved in a conspiracy charge, which is the element of evert 
acts, there is another principal of lav/ which you. should Lear 
in mind. I have already told you that when people enter into 
a conspiracy to accomplish an unlawful purpose, they become 
agents for each other in carrying out the conspiracy. Hence, 
the acts or declarations of one in the course of the con 
spiracy and in. furtherance of it. are deemed lo l«e the aci:s otj 
all of th»-n, find ail of them respom.ibl ■ or such acts. 
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Accordingly, if you find in accordance with 
these instructions that the alleged conspiracy existed and 
that two or more people participated in it, on act done and 
statements and declarations made in furtherance o' the con¬ 
spiracy by any persons found by you to have been Members of 
the conspiracy may bo considered against any defendant found 
to be a member, even though such acts o;; declare 'ons were 
made in the absence and without the knowledge of that 
defendant. 
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Ic is important to note that this principle applies 


3 


4 


i*i 

7 

8 
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10 
11 
12 

13 

14 |j 


I* 



18 

19 

20 
21 
22 


23 


only to acts and declarations clone or made during the continu¬ 
ance of the conspiracy and in furtherance ot the conspiracy, 

i 

that is, to carry out an unlawful objective or purpose o' the 

O 

conspiracy. Thus, if you find that a conspiracy existr and 
that a defendant participated in it, then you may consi. v 
acts and statements of a 1 of his cc-conspirntors to car-y 
out the conspiracy as evidence aqainst that defendant c'vn 

i 

thouqh he may net have been present. 

If you find beyond a reasonable doubt that there 
was a conspiracy and that a defendant was a member of th- 
conspiracy, you must consider whether or not one of the rllecjed 
conspirators committed overt, acts charged in the information 
in furtherance of the conspiracy. 

The overt acts charged in Count of the infor¬ 
mation are as follows: 

I 

"Overt nets. In furtherance of said conspiracy 
and to affect the objectives thereof, the defendants arc '.tv j: 
co-conspirators committed the following overt acts, among 

! 

others, in the Southern District* ot how lovh: 

]On or about: Parch, the defendant. Stanley 

Duboff caused Kelly, Andrews to enter an order to purchase 


Z\ 

25 


Richard bach ing common stool.. 

2) On or about fiarch , J‘M,y, ire defendant Milt* 
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Cohon caused a letter to ho mailed to co-con ;i n ra; or mrnnrd 
Shwidcck. 

"31 o n or about March 14, I'M.'), <'>-err r i r.>; r 
Kelly, Anil row:: purchased 1,000 share.*: m Kid.aid \ eking 

i 

common stock. 

! 

4) On or about March IS, 19 1 > 9 , the defendant ’ 
Bernard Shwidcck caused Jafoe & Company to purchase 5,000 
shares oi HicnardPacking Company common stock "or : inmcinl 
Venture fund. 

"5) On or about March 25, 1969 Kelly, Andrew* 
issued n check. 

"6) Ha oh oi: the mailing:, alleged . . (•-, ■- t5? rn ,j 
3 of this information," which T will read shortly, "are 
repeated and realleged as if fully set forth os overt nets.” 

As I indicated before, at the bottom of the count 
there appears the following: 

"(Title 16 United Stater. Cod'-, Section 271)." 

The offense of conspiracy is complete v/ho n the 
unlawful agreement is made and any overt act i u do:.*-. p v 
co-censpirat.or to elroct the oh jocLiver, of (be co.::;:>ij ,cv. 

An overt act is merely something that in done to further ti:~ 
objectives ol the conspiracy. it need not h-> a c: inn.'! nr 
in itself or an act which of itr.oli constitutor, an object' 
of the cour.ro.racy. x‘ may he an net which is innocent o. 
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20 
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22 

23 


24 

25 


bnv 3 

face, but it must be of ?uch oh tractor that* it furthers or 
promotes or aids and assists in accomplishi ng a purpose of 
the conspiracy. It is not necessary for the government to 

i 

prove that each member of the conspiracy ccnvtitted or pc ticl- 
pated in a particular overt act since the act of any one doncj 
in furtherance of the conspiracy becomes the act of a],l the I 


members, 


i 

jt: is enough if it prows the commission of 
least one of the overt acts at. or about the time alleged. 

j 

It need not. have occurred at the precise t i tie or the precise | 

■ i 

place alleged in the information. It in sufficient if ;ou i 

I 

find that in fact a conspiracy was formed and existed f-r 
some substantial time within ibe period sot forth in the infda 

mation and that the overt act wan committed during that period 

i 

that in, the period during which you find the conspiracy was 
in existence. 


To sum up, in order to prevail . •«; • inn V. a do fendanij 
under the conspiracy count, the government must or. tab l i ...h 
beyond a reasonable doubt the existence oi an unlawful agree j 
ment, shat the defendant knowingly and wilfuly assoc i. d 
himself with the conspiracy, and that the overt act in 
furtherance of the conspiracy was committee. 

I 

The defendants contend here that the eovernmont ( 
has failed to prove a conspiracy. Alternatively, they contej 1 
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■' « 

that at best '.he government has proved sepai ;:o cmspi racics 
involving various of the defendants. Proof of several sopar,| 
and independent tv.nspiracies is not proof of the nqlc 
over-il const ; racy ns charged in the* in i or n.-..ion <rd if vou 
find chat the government has failed to prove the existence 
of only one conspiracy, you must find the d *■ 'anion Ls not 
quilt y. 

I 

It; dc.* ‘ <ti r.i j ninq whether there was a sir 1 e , ovcrajJ 
conspiracy, y -u u..*y consider what the ovidt*.' ••* :;h<.cs as to 
chanqsof personnel and activity. You iu.iv ; rid .* cinq*..? 
cor.: si racy, rv.ao though there wore ceh,uiucs .in pern amt 1 and. 
ciCi.cv : uy, pf: vcvic.t you find that sot: - .;.* e! th cons »p ■• ■> ■ * 

! 

continued throughout the life of the conspiracy and tl-c the I 
purposes of i ,c conspiracy continued to bo tr.cse oharsed. 

Tlio fact that the parties arc not always is,.nti~ 
cal doesn't moan that tlvre are sop;* rat:.- cempirrej Tv. 
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conspiracy laminated and another was Conned, you .v.r/ not. 
find a single conspiracy nven though the purposes of both 
conspiracies were the same and that some of the ode nor '-.s 

=t ... 

we remembers of both. In essence, tr.e cues men m, wt.-.i 

thenature of the agreement? That is for you to determin 

after examining all the evidence. 

You have heard testimony with respect to an nliegcjc. 

i 

indirect interest or control exercised by the defendants 
Ocutsch and Pubotf in New Pimension rccuriti s Co.porni.i ?n. 

The question of the propriety of any such interest or control 
js not before you and should not: be considered by you. 

The c*vide;ace was admitted primarily to er-Lu: ' i c h j 

i 

that by the use cf that alleged control °f interest, de r cn- j 
cants manipulated the price of the stock o^ '.ichard Packing. , 
If vou find ♦-hat New Dimension Securities dornoration d-d 

j 

nothinn mo?o than execute orders received from oaf fee r 
Company on which a normal profit was node and that th< * ora 
cants did not. conspire to raise or maintain the price of the) 
stock, then you are to ignore all the evuh ;i"e wi th respect 
to their relationship with New Pimen.‘ii< >n occur? t if s to? > ca¬ 
tion. 

yt is the govern.’iont's contenti on that as part ox 
the conspiracy defendants, through the exercise of control 
over Kelly, •\ndrows /. bradl^y, manipulated t'-e price. <r 
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Richard backing stock. In order to ; ini. that tho novr-rnwe 
has established this portion of its cha-cyc, must lint! 

i 

that there war.; an agreement between Rernnrd Sbwidrck and 


these defendants to create buying nctivry in the stock of 
Richard backing in order to r.iiso 'u* maintain tho *iri:v 
and {hereby induce others to buy the stock. riie mere < act 
that defendants arranged for transactions to ! e handled ..hrc 
Kelly, Andrews f, Hradley is insufficient in and oi itsej Z to 
support a charge of manipulation. 

If all defendants wore doing was arranging for 
the purchase or sale of stock on behalf of itterested Layers 


i 

i 


nr v . 


or scalers v/i th no intention to control the ‘'rice c-f fa. t 
stock, you may not find that this activity constituted a 
manipulation. 


T now turn to the substantive counts. 

t 

Counts 2, 3 and 4 charge fie defendants wife havi hg 

I 

actually ’ r ioJuted tho Securities Act of IV.3 as distinguishpa 
from merely agreeing to violate tho law. 

I shall read Counts 2, and 3, to you. T would 

i 

state, at the outset, that they are • onsidorably ..hotter 
than Count, i . 

Count 2: "The United Plates Attorney 'hirthor 
ch ir-if-s, (1) from on or about March 1), l'H»' to on or about > 

i 

July, 1970 in the Southern l.*,stvie« ofc Mew v. a 1;, Bernard 
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Peutsc.h, Stanley Duboff ,.nd Million Cohen, t hr delendant r , 
unlawfully, wilfuly and Knowingly in the offer and sale of 
securities, to v;it, Iiich rd Packing common stock, by th us a 
of means and instruments of trnnsportatjon , nri cenmunicaticn 
ir. interstate commerce a. d by use of the mails directly and 
indirectly, (A), did employ devices, schemes and artifices 
to defraud, (B) , did obt '.in money and property by means cf 

i 

untrue statements of material frets and omissions to star 

I 

facts necessary to be stated in order to make the statomo. V 

l 

made in the light of the circumstances under whi<h they w- r 

I 

'"•ado not misleading and, /C', did engage in transactions, 
practices and courses of business which v/ou'.i and lid c ra. • 

i 

as a fraud and deceit upon purchasers ov said securities. 

”2) The allegations contained in paragraph 11 of I 
Count 1 of this information are repeated and realleged as 
though fully set forth herein as constituting and describing 
offenses charged in Count 2." 

I assume that defense counsel are agreeable to 
not rereading the allegations contained in nnrngmnh 11 of 
Count 1 of the information. fs that correct., gentlemen? 

Mr. Block? Would you want me to read that again? 

i 

MU. BLOCK: 1 1 rn sorry, your Honor, j. was run.;ir.c-j 

I 

l 

TMK COURT: Mr. Reporter, p]oaro read the 1 art • 

comment 1 made then. 

southern qistmict court reporters, u.s. courthouse 
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2 , 

i 

(Record read 

i 

back by the rop. >rl r-r . ) 


3 , 

MR. BLOCK: 

1 agree, you* lienor. 


4 

Ml:. SKC.A r,: 

I agree, your Mono: . 


5 

MR. POftSOK: 

I agree, your o-nor. 

1 

I 

1 

6 i 

T.MS COURT: 

Thank you, oentlemen. 

i 

i 


1 

8 

9 

10 

11 i 

12 | 

I 

13 

14 i 

15 |i 

I; 

16 jj 

11 

17 

18 


"•>) On or about the dates hero in after set forth 
in Count: 2, in the Southern District of Nev York, saici 
defendants did use the mails fcy causing to he delivered by 
mail mail matter hereinafter set forth aoco’ding to t!r 
direction thereon to the addressee.'; hereinafter s*t forth:" 

Ar ’d then v;o have a J i r of addressees, dates and 
matters, and i v/i 1J read first the new of the addressee, 
then the matter: 

"Kelly, Andrews & Bradley, 111 John Street, New 
York, Nev; York 10P36, Attention Bern-rd Shwidock. Dat 
3/5/69. Hatter: letter. 

"Richard Packing, 1525 North Concord street. 

St. Paul, Minneapolis, 55075, date , 3/M/K9, mat er: 
Confirmation. 

"tit-hard Pac:>:.tng, 15 3 North C is 
Soufiu ft. Paul , Minneapolis, date J/l.fl/*d>, p [try: Confir¬ 
mation. 

"Richard Packing, 153 North Concord Street, 

South St. Paul, Mir--r ioIt ;, dated coni i • r.ai- ion. 
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"Financial Ver ture Fund, P.C). Box 2040 , Denver, 


Colorado, 50201, date, 3/13/69, natter: Confirmation. 

"Financial Vcntuv- • Fund, F .(). ;»<»: 20 4 0 , r '<'.n t i. , 


(.’dorado, 30201 , date 3/25/60, matter : Conl: irnt.it ion. 

"Financial Venture Fund, I’.o. F.ox 2040, Denver, 
Colorado, 80201, date 3/2 1/69, matter: Confirmation. 


"Harry Morginstin, 10 Avenue F, Brooklyn, Maw 
Fork, date 4/3/69. Matter: Confirmation and offering 
circular. 

"William Harris, 2418 Hr.: Street, Brooklyn, 

Dow York. r>at:o 4/3/69. Matter: Confirmation and offering 


i 

14 


circular. 


"Richard Packing, 1525 North Concord Street, 


St. Paul, Minneapolis, date 4/4/69. Matter; Confirmation. 

« 

"Richard Peeking, 1523 North Concord Street, 

St. Paul, Minneapolis, date 4/4/69. Matter: Confir -.at.on. 


"Harry Morginstin, 10 Avenue P, Brooklyn, New 
York, date 4/7/69. Matter; Confirmation. 


"William Harris, 2418 Brigham Street, Brooklyn, 
New York. Date 4/7/69, matter: Confirmation. 

"(Title United States Code, Sections 770 arid 77X, 
Title 18, United States Code, Section II.)" 

J will now read count 3 and l will assume t'vv 
the defense counsel do not wish me to reread the allegation. 
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com a i ne-1 in pur.icjr..pTi ll of Conn*. I which u „ ; ' 

and < lleqed in Count 3. 

"Count 3: Tho United .States Attorney : ;:r i , s - 

i 

chcrcfoa, (J) i ron: or. or ohn.it: March U, : ! *r ■■ i.o on o teat 1 

Ju:y, 1/70, in tho Southern I'is trie;- of \v... - -nk , leu •-ci 

lion tech , r.t.-mloy DubofC an! Hilton Cohen , tun dofon.iar.ee . 

uninvMuii )y, vilfuly and k:>ov/inqly j.n the o' !-. r an snio ;<f j 

seem-i ties, to wit, Richard Packinq crmr-ior. mnek, by tao use 

of moans and instruments of transportation and nut .muni» Hen 

“ ! 

in interstate commerce and by use of tho maid-:, directly and 
indirectly, (a) did empjov devices, scheme:; -ad n.'tilj 
to aefraud, \b', , die obtain money and prone: * ••• l»v r;:\o ^ >f 

| 

untruu a ta toments of material facts ,.nd omissions r.o . ■ c 

facts necessary to be stated in order to vuV the stat.-ents | 

, 

made in the 1 iqht of the circumstance.-? under which the'- - ere 
made not r.t’s.l oadinq "id, (e) did onqayo in transa.: .irns, 
j.-rnei.: vos and courser of business which wouh. and .‘d onorat J 

/ I 

as a fraud and deceit upon purchasers of sa ve sec :riti 1 

! 

"2) Tho allegations contained : -■ poraqranh 1, 
of Count i. of ii,is in formal! or. arc repented i u re. .-3 Uny'd as 
thouuh fully set Jo-ta herein as cnn-.i: iii-i.jp ; ,r.,l acs.-rj hi n q 

offenses charred in (’mint 

i 

i 

"M On about the date hoi.'in f.*r .<1 ! t •> 1 

| 

.in t>»ml t in the billin' 'n histrict < . . , ui 
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defendants did u.-.o the im.ils by causing to he delivered by 
nail, nail natter hereinafter sot forth accord? ng to the 

I 

direction thereon t.o the addrersoe hereinafter not 'forth. 

"Addressee', Financial dynamics Fund, I no . , 

Box df{0, Denver, Coloradf , 8010 \. Date: 11/0/69. Matter: 
Confirmation (Title 15, i tit cl States Code, Sections 77p 
and 77X; Tit’e Itt, Uni teci States Code, Seel • n 2.) 

i ct nv: at the outset clarify cot vain t ins. . n 
the first place, there is nothing illegal about ::ol ling 
securities. It i.s only when false and/or i rnudulent state¬ 
ments .are made in connection with the sale oi sc.v.ri tier, that 
wc run into a violation of federal law. In determining 
whether a false or fraudulent statement: has Kaon made as to 
any material fact to induce people to buy securities, you 
must consider the evidence with respect to the particular 

j 

defendants and see whether the government h ** established 

I 

beyond a reasonable doubt that th.it particui 'V-‘cn<-hjnt or 

i 

those particular defendants participated in the fraud i ; 

i 

violation of the law. 


Section 77pA of Title 15, to which 1 hav-* mad ' 
reference and which is* cited at the ?nd oi counts ? ai.d , 


refers to "any security." Yea are instructed as a matt r of . 
fact thatthe common stock of Richard Packii ° Company is 
securitv within the moaning of the statute. 
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i 

To convict n defendant under «‘.oupi.rj 2 and j. 

Oivhcr of them, you must find that three ol-.^nts 
firrt, that the particular defendant who you am cons i 'orin<- 
Xn connect; on with the Sale of Richard Fucking Company stock 
engaged in a scheme to defraud or to obtain money and ,r ,perty 
by means ol untrue statements of material facts or by naans 
of omissions to state material facts necessary in orde- -o 

. . . I 

mat.e ms statements not misleading. 

-) lhat the particular defendant you are consider¬ 
ing, and you must consider each defendant separately, did so 

wilfully and knowingly. 

3) I’hat that defendant who v ou arc con>idc- « a 

• • j j 

used or caused to bo used the mails or nouns ,v* C c..*nuni cationi 

» 

in furtherance of the scheme. A scheme to defraud includes 
any plan by which one seeks to obtain money or property from J 
anote nr by means of representations as to a material f--t j 
which are false and untrue. Such representations nay be j 

made in two wavs: 

I 

- . 

First, by statements of mai-ciinl facts that are 
just not true and, second, by the omission iron win. t is raid 
of material facts which are necessary to make what is said j 

truthful. i 


In other words, once havii. - undortrken co state a 


25 | act or I acts, there is an obligation on the one w! 


! o does ro 
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net to give such a distorted picture of their as to make the j 
statement misleading concerning what the actual facts really i 
are. A half truth may he a misrepresent a 4 inr and fraudulent j 
misrepresentations may he affected by half truths if t!.-y arq 
calculated or intended to mislead. Having chosen to speak, 
there is an obligation to state all the facts which ate 
necessary to a proper understanding of the p. rt.rcu'..m s d -ect 
ratter //hich is being covered. A statement ,u though j i • o_n ' 
true is nevertheless lalsc i. ’.'hen interpret e.l in the li.'ht 
of the effect j 4 would produce on the minds of th. se mh-*r 
’/'. s calculated to influence, it would create falsa im.pror- 

I 

sion of the true state of affairs. 

I 

of course, such facts whether affirmative f«. i«-e 
statement or omissions of facts necessary to portray a* true 

! 

picture of what the ''acts re a i 1 •• are must ha material. 

i 

"r.vi tor i a J " I noan s imp 1 y facts which could reason,*; 'v ta 

! 

expected to induce a person to decide whether to act or rot 
act and, in this case, to purchase or not to ’ureh.ase stock 1 
of Richard backing Company. Material facts include those 
which affect the possible future of the compaav and those 
which may affect the desire of investors to buy, r ll or hold 
the company's securities. 

It is not necessary for the government to er.Lablif 5 j 
that anyone relied on r suff ered damage* as a cons.;<iuer.co of 
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2 ( j any false statements or omissions of material facts. It is 

' jj CnOU9h that falSe at «<™hts or statements omitting material 

" j! faCtS Sh ° Uld be made ln tha expectation that they would be ' 
8 il relied upon. 

|l 

6 ■ 

The information charges that the defendants 
' j engaged in transactions, practices and courses of business 

8 , which operated as a fraud upon the purchasers of hichar,! 

9 j Packinq common stock. In order for you to find each of the 
] do£endants guilty of this charge, it is necessary for you 

" j tD £lnd that the facts concerning manipulation were to be 

12 | concealed from these purchasers of Richard Packing common | 

13 j stock. 

14 . . ' 

It is not important whether or not the parti¬ 
cular marketing practices which were concealed were legal. Th f 

16 crucial question here is not the illegality of the practice, 

17 but the agreement to conceal them from the customer, in this 

18 | case Financial Venture Fund, Financial Dynamics Fund and 

Financial Industrial Fund. The manipulators design in sunpor-. 

20 ting prices is to create the impression that a free market 

21 j is supplying demand whereas the demand in fact is coming from j 

his planned purpose to prevent the buyer from becoming aware . ' 

23 its true value. If you find the price of Richard Packing 

24 common stock was manipulated and there was a failure to dis- 

25 close such alleged manipulation to the throe Denver mutual 
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funds which bought their shares from J a floe 1 C;»r.« ny, you 
:.ay find that this failure to disclose was a misre.-resetcat U r*. 
of a material fact, i.e., the true price of the stock. .'herd 
has been sone testimony before you to the effect that 
number of people, iiu lading some of the' do. • ndnnfs, belie red J 
the }-''ioe of diehard Packing stock would go up. j 

.i instruct you in.il such .1 belie. , if i a Led , 

Is not role'- nt to the crime charged her.:. if you * > mi ha* 
there were r.v:nipu 1 ntl\ c practices which were not disci. ;.rd 

i 

to purchasers of Richard Pack ?.r.o Company c. . • >a steak you 
may f:.nd such sales are part of a fraudulent scheme, ov.r. 
if you find that some or all of the participants in the 

i 

scheme believed that the customers would rake money fro;, a 
rise in the orice of Richard Packing stock. 

I instruct you that regardless of whnt ultimately 

| 

happened to the price of the stock , whether it wor t up c:r 
down, you sh aid not he concerned will. i. . 

I 

I 

the second element; which you must, find in or k-r 
to convict under Counts 2 am! 3 is the element, of intone.. 


21 

An intent 

wm.t it 

a fv<it;d 

or to ml 

r, 1 ' 

22 

clement and 

. i thout 

such an 

o l.r non t 

you 

23 

defendant on 

ei ther 

Count 2 

or Court t 

3. 

24 

*t 

to fair 

1 < 1 omen 

of t.he 

off 
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violation of the statute, the use of the mails must be in 
furtherance of the scheme to defraud. Jt is not necessary 
for tne cjovernmont to prove that a defendant actually 
received or placed in the mail any of the matter 
specified in the information. 

{Continued on the next, pope.) 
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It is sufficient for the Government to prove 
that a defendant caused a mailing to be made in the 
ordinary course of business, which mailing was made in 
furtherance of the schema. If a defendant took steps 
which he knew or could reasonably have foreseen at the 
time would naturally and probably result in the use of 
the mails, then he has caused the mails to be used, and 
it is sufficient if the items charqed in the information 
were mailed by an agent of the defendant or by someone 
who relied upon the defendant's representations in 
furtherance of the scheme to defraud. Nor is it necessary 
that the Government prove as to each defendant that he 
know of or participated in the mailing of the various 
items set forth in the relevant counts of the information. 

In fact, it is not necessary for the Government 
to prove that a defendant knew or should have foreseen 
that the mails would be used in sending the confirmations 
listed in Counts 2 and 3. The mails arc included in 
the statute basically and primarily as a ground for 
federal jurisdiction. 

An example of such a mailing is the mailing by 
brokers of confirmations of purchases or sales made 
by or for the accounts of the person named in this inform¬ 
ation. Tlu* fact that a broker would use tlv mails to send 
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confirmations is sufficient. 

YOU Will note that Count 2 or the information 
charges a total of thirteen separate mailings. In order 
to find a particular defendant guilty under this count, 
it is necessary that you find, in addition to the other- 
essential elements that I have outlined, that one of the 

mailings set forth in Count 2 took place in furtherance 
Of the scheme to defraud. 

Count 4 of the information charges the defendants 
with having violated Section 77j of the Securities Act 
of 1933 and Title 17, Code of Fedora! kogulations, 

Section 230.256. These provisions make it a crime to 
unlawfully, wilfully and knowingly use and cause 
the use of tie mails directly or indirectly to carry and 
transmit an offering circular containing materiaily 
false and misleading statements as to which offering 
circular and notification on Form la has been filed „ ith j 

the Securities and Exchange Commission. • | 

! 

I will read now from Count 4 of the information. 
Count 4 reads as follows: 

The United States Attorney further charges: 

"On or about March 11, 1969, in the Southern ! 

District of Hew York, Bernard Deutsch, Stanley Duboff end i 
Milton Cohen, the defendants, unlawfully, wilfully and , 
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2 

knowingly did directly and indirectly use and cause 


3 

the use of the mails to carry and transmit false and 


4 

misleading offering circulars for a public offering 


C | 

of Richard Packing common stock, as to which a notification 


t ( ’ 1 

on Form la had been filed with the United States Securities 


7 I 

and Exchange* Commission; those offering circulars were 


H I 

false and misleading in that they failed to disclose 


9 1 

"1. that the offering of 10,000 shares was 

i 

10 1 

not being made to the public but was being offered to and 

11 

purchased by accounts over which the defendants Bernard 

1 

12 

Deutsch and Stanley Duboff exercised control or in which , 

i 

13 

they had a beneficial interest; 


14 

1 

"2. that the defendants Bernard Dcutsch and 


15 

| 

Stanley Duboff and co-conspirators Kelly, Andrews and 

1 

Hi 

Bernard Shwidock were underwriters in the aforesaid 

i 

17 

offering and were receiving compensation therefor; 

1 

18 

”3. that prior to the effective date of the 

19 

offering, the defendants Bernard Deutsch and Milton Cohen 

1 

1 

20 

and co-conspirator Bernard Shwidock had already determined 

1 

21 

i 

the amount of proceeds to Richard Packing as $280,000, 

1 

22 

having represented in the offering circular that the 


, 23 

proceeds to Richard Packing would be determined by the mar¬ 

! 

24 

ket and could be as high as $300,000; 


25 

"4. that Richard Packing would not offer the 

i 

|» 

j 


1 
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10 

11 

12 

13 

14 

15 

16 

17 

18 if 

I 

19 !; 

20 


21 

22 

23 

24 
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shares through solicitation by its directors, officers 
and employees as represented in the offering circular; 

"5. that the defendants Bernard Deutsch and 
Stanley Duboff, in return for services to Richard Packing, 
were receiving compensation including Richard Packing 
common stock and stock options. 

"2. The addressees to whom envelopes containing 
the above described offering circular were mailed are 
those identified in Counts 2 and 3 of this information 
which are incorporated herein as if fully set forth." 

1 assume counsel do not want me to read the 
addressess who are identified in Counts 2 and 3 of this 
information, is that correct? 

'lR. BLOCK: That is correct, your Honor. 

MR. SEGAL: Yes, your Ilonoe. 

MR. ROBSON: Yes, sir. 

THE COURT: I havenow reached the point in the 
information where it closes with "(Title 15, United 
States Code, Section 77j and 77x; Title 17, Code of 
Federal Regulations, Section 230.256; Title 18, United 
States Code, Section 2)." 

This is signed Paul J. Curran, United States 

At torney. 

Congress m 1933, at the depth oC the depression. 
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2 ! 

i 

felt that many securities had been sold through fraudulent 


3 ! 
1 
i 

representations and passed a law known as the Securities 


4 

Act of 1933 , which provided, in effect., that before 


5 

| 

securities could be sold through the mail or through 


(i 

instruments of interstate commerce, such as the telephone. 



the person selling the securities would have to file, 


8 

in certain situations, a registration statement, and 


9 ! 

where the offering was in a smaller amount, as here. 


10 ! 

an offering circular, with the Securities and Exchange 

ii i 

Commission. The offering circular had to contain certain 


12 ! 

information which was designated by law. 


13 

In this case, the offering circular which is 


14 

in evidence contains sections entitled "Offering Plan," 

15 

"Price Range of Common Stock," "History in Business," , 

! 

16 

"Application of Proceeds," "Management and Stock Ownership, "j 

17 

"Stock Options and Warrants," "Underwriting," as well as 

! 

13 

"Financial Statements," and so forth. The law also 

19 

1 provided that each prospective purchaser should be 


20 

t 

furnished with a prospectus giving this type of infor- 


2, 

i 

mation. 


2 ? 

The idea was that there should be truth in the 


23 

sale of securities and that prospective purchasers should 

\ 

t 

24 

be acquainted with the facts relating to the securities. 

I 


25 

In order to find a defendant guilty under 

i 
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i 

1 

1 

•> 

Count 4. you must find the foUowing boyond a reasonable i 

3 

doubt: i 

4 

1 

First, that such defendant in connection with 


5 

a public offering of Richard Packing common stock as to 1 

6 

Which a notification on Form la had been filed with the 1 

7 

Securities and Exchange Commission, directly or indirectly. 

1 

♦ 

S 

transmitted a false and misleading offering circular 

1 

1 

j 

o 

which contained one or more untrue statements of material 

t 


10 

j facts or which omitted to state material facts necessary I 

11 

12 

i ln ° rder t0 nake tho statements in the offering circular 1 

| not misleading, or that such defendant did aid cr abet 

13 

another in the above; 

i 

14 

, 

Second, that the defendant did so wilfully and 


15 

i 

knowingly; and 


16 

Third, that tho person directly or indirectly 


17 

used or caused the use of the mails to carry and transmit i 

IS 

the Richard Packing offering circular which is alleged 


19 I 

to be false and misleading. 

| 

I 

20 

i 

1 

The language describing the basic elements of 

I 

21 i 

?2 | 
t 

thu offenses set forth in Count 4 has been , iplained to you 
in connection with the earlier portion of my charge. 


23 

1 

it 

The Government's Exhibit 5, which is in evidence, * 1 

24 i 

is a file of the Securities and Exchange Commission which 1 1 

25 

1 

contains a notification on Form la. However, i charge you 
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that in order to find any defendant guilty on Count 4, 
you must find as one of che elements beyond a reasonable 
doubt that the notification on Form A had been filed 
with the Securities and Fxchangc Commission. 

Regarding that fact,you recall the testimony 
which was presented earlier in the case on that subject. 

You will recall that one of the alienations 
set forth in Count 4 is that the March 1969 offering 
circulars for a public offering of Richard Pack: n 

stock were false and misleading in that they failed to 
disclose that the defendants Bernard Deutsch and Stanl'-y 
Duboff and co-conspirators Kelly, Andrews & Bradley and 
Bernard Shwidock were underwriters in the aforesaid 
offering and were receiving compensation therefor. 

Under the federal securities laws, an underwriter is 
someone who purchased Richard Packing Company common stock 
from Richard Packing Company in the 10,000 share 
Regulation A public offering in March 1969 with a view 
to distributing that stock, or who sold Richard Packing 
stock, as part of the Regulation A distribution in 
March 1969, or someone who participated directly or 
indirectly in the underwriting of the 10,000 shares sold 
in the March 1969 Regulation A public offering. 

In order to be classified as an underwriter with 

T.o'jTnrnN on*' » ict court riiporti.rs. u.i». courtm hist. 
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respect to particular Richard Packing Company share* 

acquired by him. the person or firm must have purchased 

them for the purpose of distributing them to the cublic 

" th ° PerS ° n ° r acquired shares for other reasons. | 

ruch as investment or speculation for profit, without 

the intent of making a public distribution of them, I 

then that firm or person is not an underwriter, and the 
requirements of an offering circular do not apply to him 

lf hC l3tCr deCideS ““ the shares,even though his I 
later sale may be in fact a public distribution. 

VOU must, therefore, focus your attention on 
the purpose for which the person acquired the shares, j 

whether for public distribution or for other reasons, in I 
deciding whether he is an underwriter and therefore subject I 
to the requirements of the federal securities lavs. 

Of course, a person or firm may acquire Richard Pecking I 

Company shares at different times for different purposes. ' 

A person or firm may thus be an underwriter as to certain ! 
securities of Richard Packing Company but not as to others. I 
The Government contends that the defendants I 

s.h and Duboff, and co-conspirators Kelly, Andrews ' 
and Shwidock. i„ selling and distributing and in partierp- ' 
atmg in such sale and distribution o, the Richard Packing i 
Company stock in the offering of 10,000 shares in March 19 J. 
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acted as underwriters in the March 1569 offering. 

The defendant Cohen, in connection with the 
presentation which he made, claims that he is not guilt-' 
of wilful wrongdoing because ho acted on the basis of 
advice from his attorney. If a defendant, before taking 
any action, sought the advice of an attorney whom he 
considered competent, in good faith and for the purpose 
of securing advice on the lawfulness of his possible 
future conduct, and made a full and accurate report tc his 
attorney of all material facts of which he has the means 
of knowledge, and acted strictly in accordance with the 
advice of his attorney given following his full report 
of all facts to his attorney, then a defendant would not 
be wilfully doing wrong or omitting something the law 
forbids or requires as that term is used in these 
instructions. 

Whether a defendant acted in good faith for the 
purpose of seeking guidance as to the questions about which 
he was in doubt and v;hether he made a full and complete 
report to his attorney and whether he acted strictly in 
accordance with the advice received, those arc all questions 
for you to determine. 

This instruction applies to the issue raised by 
the Government's allegation that the offering circular, 
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which I believe is Government’s Exhibit 5-A in evidence — 
MR. BLOCK: I think it is ■,-B, your MOnor. 

THE COURT: I * in .sorry. 

-- 5-n in evidence, was misleading and that 
the Form 2a, which would bo Government’s Exhibit 5-r in 
evidence, was misleading. 

The testimony of Mr. Malmon on that subject is 
before you for consideration, and I charge you that if you 
find that any errors or omissions in the offering 
circular. Government’s Exhibit 5-B, or the Form 2a, 


12 

13 

14 

15 

16 

17 

18 
19 


II 

I 

li 



i 


Government’s Exhibit 5-C, were errors or omissions on 
the part of Mr. Malmon alone, then you cannot find that 
the defendant Cohen was responsible in any way for any 
misleading statements or omissions. 

Generally, the proof offered is of objective 
facts and circumstances from which one, in terms of common 
experience, can rationally and logically conclude the 
ultimate fact. Accordingly, consideration of all the 


20 

21 

22 

23 

24 

25 


facts and circumstances established by the evidence, 
together with the exhibits, may permit a reasonable infer¬ 
ence with i fair degree of accuracy as to the defendant’s 
intentions at the time he gave his testimony. 

Proof of falsity of one's statements may be 


through the testimony of any number of witnesses. Thus, 
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• 1 

0 1 

the testimony of one witness, if believed by you, i:; 



3 i 

sufficient to establish .:n alleged false declaration. 



1 

There has been some reference to the motive 


% 

5 

| 

of the defendants to violate the laws which they are 



6 

’ i ! 

charged with violating. I charge you that proof of motive i 

| 



7 

is not a necessary element of the crimes with which 



8 

the defendants are charged. Proof of motive doesn't estab- 



0 

l 

lish guilt nor does want of proof of motive establish 

1 ! 



10 

that a defendant is innocent. If the guilt of a defendant | 



11 

! 

is shown beyond a reasonable doubt, it is immaterial 



*2 | what the motive for the crime may be or whether any motive m 

lav 


13 

be shown, but the presence or absence of motive is a 

1 

I 


14 

circumstance which you may consider as bearing on the 

1 

i 


15 

intent of the defendant. 

1 


16 

During the course of the testimony of Bernard 

1 

1 


17 

j ... 

Shwidock, evidence was admitted that the defendants Deutsch 

i 


18 

and Duboff were to receive or did receive certain cash 

l. 

1 

| 


19 

it 

ii and checks from Kelly, Andrews & Bradley. 



20 

I charge you that this evidence is to be con- 

1 

| 


21 

sidcred by you only as a possible motive in determining 



22 

whether or not there was a manipulation or fraud in the 



23 

sale of securities. 

1 

1 


24 

1 

You are not to consider the question of whether 

! 


25 

or not such payments were proper. It is the Government's 
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position that these payments were the means by which 


3 

reutsch and Duboff would profit from a manipulation and 


4 

from a fraud in the sale of securities. 

1 


fS 

Unless, therefore, you find the existence of 


(3 

a manipulation or fraud in the sale of securities throurh 

* 


7 

the use of Kelly, Andrews & Bradley, you are to disregard , 


8 

this testimony. 


0 

You have heard testimony with recard to the 

I 


10 

purchase by the Value Line Fund in a private transaction j 


11 

of 50,000 shares of Richard Packing Company stock. j 


12 

There is no charge in this case that the defendants 


13 

defrauded the Value Line Fund or that the purchase of i 


14 

this stock by the Value Line Fund was in any way a part 


15 

of the manipulation. This evidence was admitted solely 


lfi 

for the purpose of showing the background within which 


17 

the alleged conspiracy occurred and should not be considered, 


18 

by you in determining the guilt or innocence of these , 


IP 

defendants. 


20 

Now, considering the evidence which you have 



21 ! 

heard, have in mind that the law recognizes two t yp«s 



22 

of /idenco. I touched on thin briefly before and i wi ' 1 



Z1 

1 

spend a moment or two on it again. 

1 


» | 

One is direct evidence. Direct evidence ls 


25 

1; 

where a witness testifies to facts of his own knowledge 

1 


1 

1 

J 
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i 

? *1 

or thingr. that ho saw. Anything that a witness testifies 


3 

about which comes to him by virtue of his own senses. 


1 

J 

his own observations, is direct evidence. 


5 ' 

i 

1 

The other type of evidence is circumstantial i 


c I 
6 1 

’ 

evidence. Circumstantial evidence consists of circum¬ 


7 ! 

stances from which you may infer by a process of reasoning tty 

I 

at 

8 J 

1 

certain facts which arc sought to be established are 


I 

O 

true. Of course, the classic example of circumstantial 


10 

evidence is when someone comes into a room carrying a 


11 

wet umbrella or wearing a wet raincoat. From what you 


12 I 

observe, even though you can't look outside, you conclude 


13 

that it is raining. As I say, you don't look outside 


14 

! 

because you can tell from having seen w-hat you have just 

15 

seen that it is raining outside. 


16 

Both direct and circumstantial evidence are 


17 

good evidence and no greater degree of certainty is 


18 

required when circumstantial evidence is admitted than 

1 

| 

IS 

when direct evidence is admitted. As a general rule, the 


20 

law makes no distinction between direct and circumstantial 


21 

evidence; it. simply requires that before convicting a 

1 

22 

defendant, the jury be satisfied of the defendant’s guilt 


23 

beyond a reasonable doubt from all the evidence in the 

1 

24 

case. 

25 

The Government asks you to draw one set of 

| 

I 
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inferences, while the defendants ask you to draw another. 
It is for you alone to decide what inferences you will 

draw from the evidence and what fact?; you find to hive 
been proved. 

An inference is a deduction or conclusion which 
reason and common sense leads the jury to draw from the 
facts which have been proven, but in this connection you 
must remember that if two sets of inferences may be 
reasonably drawn from the evidence, one consistent with 
innocence and the other with guilt, then you must not 
convict because, as I have explained, the Government must 
prove each and every element beyond a reasonable doubt. 

How, certain testimony in this case was received 
with respect to particular defendants only. You will 
recall many instances where the evidence was admitted 
only with respect to one defendant or with respect to 
another defendant or with respect to several defendants. 
You were informed that it was offered only with respect 
to such-and-such a defendant or defendants and not against 
some other one of the defendants. You are instructed 
to consider such testimony only with respect, to the 

defendant as to whom it was received and not against any 
other defendant. 

Yon have listened very attentively to the 
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testimony of the thirty-three — I believe that is a correct 
count — witnesses who testified. Yesterday you heard 
counsel for each of the parties summarize for you in their 
closing statements the testimony or lack of testimony 
upon which they relied to support their contentions. 

Included in these contentions is the attack 
on the credibility of various witnesses. I see no reason 
to further detail the contortions of the parties or the 
specific proof to sustain or refute these contentions. 

You, as jurors, are the sole judges of the credibility 
of the witnesses and the weight their testimony deserves. 

I 

You should carefully scrutinize all the testimony given, 
the circumstances under which each witness has testified, 

I 

and every matter in evidence which tends to show whether 
a witness is worthy of belief. Consider each witness’ 
intelligence, motive and state of mind, and demeanor, 
as well as his background. 

In evaluating the testimony of any witness, you 
may take into consideration any bias or prejudice of the 
witness. Bias covers all varieties of hostility or 
prejudice against another personally. 

Consider the witness' ability to observe the 
matters as to which he or she has testified and whether 
he or she impresses you as having an accurate recollection 


i 
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1 


1 

i 

1 

Where a witness has an interest, he may have a temptation 


3 

to color his testimony or even to withhold facts. This 


1 1 

i 

! 

doesn't mean that a witness will color his testimony and 


|| 

> 

falsify it because he has an interest; it is merely 


I 

a factor to be considered by you. Of course, the greater 


7 ! 

the person's interest, the stronger the temptation may 


a 

be to color testimony or even to falsify. It is for 

9 

i 

c. 1 

you to say whether a witness at this trial is truthful, 

10 

in whole or in part, in the light of his or her demeanor 

11 

and all the evidence in the case. 

12 

If you believe a witness has knowinglv testified i 

1 ' 

13 

falsely concerning any material matter, either at this 

14 

i 

trial or on a previous occasion while testifying under 

15 

oath, such as before a grand jury or a hearing held by 


16 

the Securities and Exchange Commission, you have the ripht, 

i 


17 

after considering all the testimony of such a witness, to 

18 

W 

I 1 

accept or reject such testimony in whole or in part. 

! 

! 1 

20 

! 

1 

i 

21 


I 

22 

‘ 


23 

1 

24 

! 1 
i 

25 

I 

i 

t 

i 

I 
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i 

In other words, you may decide to accept all or j 
part of such testimony or you may decide to reject the testi- j 
mony of such a witness. A defendant in a criminal case is 

! 

under no obligation to take the witness stand and testify, 
and no presumption of guilt may be raised, and no inference 
of any kind may be drawn because a defendant, did not testify. 

As stated before, a defendant in a criminal case has no burden 
or duty of calling any witnesses or oroducing any evidence. 

There is testimony in this case of the previous good character 

i 

of the defendant Cohen. You should consider evidence of good 
character together with all the other facts and all the other 

I 

evidence in determining the guilt or innocence of the defendant. 

I 

Evidence of good character mav in itself create a 

I 

reasonable doubt, where without such evidence, no reasonable 

I 

doubt would exist. But if from all the evidence you are 

| 

satisfied beyond a reasonable doubt that the defendant is 

i 

guilty, a showing that the defendant previously enjoyed a 

i 

i 

reputation of good character does not justify or excuse the 

t 

offense, and you should not acquit a defendant merely because 

i 

you believe that he had been a person of gord repute. 

You have heard, of course, the testimonv of Mr. ! 

| 

Shwidock, Mr. Mazzeo, Mr. Rothman, Mr. Deane, and Mr. Hurley. 
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In the prosecution of crime, the government is 

frequently colled upon to use witnesses v;ho are accomplices 

to crimes. Often, the go-/eminent has no choicer it nvr relv 

upon witnesses to trnnsac ions such as the” arc. r 'thoi w > so, 

in n.nny instances it would be d. ; fficult, i: not imnoss i * 

to defect and proscc ite alleged wrongdoers. ihis is *■ < e 

nuently true in a conspiracy. Conspirators do not publicly 

proclaim their intentions or operate openly. Crrs- i-nt t 

paces:; ri ly are often secretive and devious in their a* - 

l 

tics, and clandestine. Accomplice tostimo; • •, hov»eve. , . .d 
charge you that the Mcssr:;. dlr-.u dock, Marze >, Rothman , l . ■ xio 
and Hurley who are named as co-conspiratorc jn the i; . L 
ment should be considered accomplices, accomplice testimony, j 
however, should be closelv examined and weighed with grant 
care; checked with the facts which you find to exist. d 
checked again it the evidence v.’hich may corroborate -at; oi'.u i 
then such testimony should be given such valv e am. vei ! • <~ 
as you deem proper in all the circumstances. 

If you regard the testimony of •'.•complices a-• 
substantially truthful, such testimony shoai,- !••■ oiven ••PI'* 
printe consideration together with all the "id -skvo mi •> ' 
case in determining the guilt or innocence •-•! the del -'-.it 
Accomplice testimony by iksel r is sufficient to convicz, ii 
it convinces you of a defendant’s guilt be” and a reasonable 
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3 It is the rule in the fedora 1 court th ;. a 

4 defendant may be convicted even on the vneov-rhor -♦ - t'*- ~ 

5 r.ony of an acco.apJ ice - The counts o; the in Jor-.aui - ~‘rir .-> 

6 that -he act;-; occurred on or about • .-rtain da ten. 

7 J think I have noted this but I v» nt :.o make 

8 certain that you understand it. it d-er no, -a tor if 

9 r pee if.- o tro; sac t ion ; n iJlcneci to h.vo no-, r<-> ,n -• . \,,. a 

10 « certain data, and t! . » '-ntimony indicate:: ; n - a ,. { if 

11 you find that it did over, it was on . ino *V, r d.-Lo. The .lav 

12 cr --y requires a .'substantial similaritv betv ;;n the c'.. ;r 

13 allege ] in the information and the date finally - .>:i • 

; 

14 jj by the testimony. m is nor necessary for the c-ovc-r.r.er. - fe 

15 show that any or all of the defendants pers; rally porch-rod 

16 or sold the Richard Packing stock which cat,red .he r-niliv 


°f th« confirmations set. forth in the infor- atio, . 

Indeed, tho government 1 r. po.jtir. r- , . ». ..... 

the three Denver mutual funds^actual ly houchi U c * rr , 

Jrilfe*' -- if i said at any point from .:.iffe<-, pi,- j : , r .. , .„ ro 

throud; ‘'afire * comp.-ny from variour. :<ev Y.,i.. t-: 0 >.e: ure 
houses. 

An-- person that commits the acts ? hat the tnt t- 
declares to or a crime, of course, commits c -rim*. r t is 

also n crime not only • ro-mit the iM.gil ;<> . , 


: n ' .if-t 

if 

' to. The 

.1 av 

he eh ir 

oi y- > * i • 

- %3 ; | 


1 

r>W7r,:r 

j 

y purch - : 

-li j 

he ;-v.'ili- 

1 

: • 

1 

t 

I 

t1 ; t 

t r; 

c *-(-r *;> ♦ 

r r ' ,! , 
i 

••-■•has S 

i 

OTC | 

t oho: ure. 

i 

•in tr.tr 

! 

♦ 

i- 


e- 
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have just referred, but to aid or abet or precure or indite 
another perron to commit ouch an act. That i a based on the 
-idiT and a: rttino statute, which is Title 13, United states 
Code, Sec Li on , which 1 lontinni d '.''non I war reading the 
information. This statute reads as follow: 

"A) Whoever commits an offense mains t the nitecj 
States or aids, abets, counsels, commands, induces or rcure' 
i CO nrr»i Ft s iori i. ?•* \ > 1 . 11*1 x Lo ?s pt*i.nt- - -*• • 

«i.) Whoever v;i 1'! fuly causes r.n a~t to hr dr v- 
which if directly performed bv him or another would be r. 
of tense against the Unite States, is puni: cable as a p.dn* I 


13 ij cipal . 


That is Title 18, United States Code, Section 2 

i 

The government does not contend and is not 

required to prove that each and every del emu at perron-' 1: 1 
employed a device, scheme or artifice to dor mud. There- 

j 

■‘ore, it is net necessary for a conviction rd n defendant on j 

r 

any of these -ounts that you find tih-.t he over did actu-iHy | 

I 

f'mnit any act necessary to commit the off uis.;. Anyone who j 
aided r r abet tod or mrcui 'Vi ox induced an> hei pci .ion v, 
commit an illegal act is himsoii guilty of: imi ttinq td-.-t. 

i 1.local act.. while lucre is no precise rui c; to what 

,P: c->nsti t i.v.e aiding am a* thing, it is wr.cruoh tb »«. a 

l 

c-efenuVnt ii aome way associate himself with. v ha criminal 
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1 

2 

3 
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5 

6 

7 
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9 
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11 

12 

13 

14 

15 

16 


c 


ven'.r.ro, that ho pa, tie,v>to in if. as in S o,-vbin„ 
io lrin» about, or, in o|-!km void:;, * , ,< ho -cjo n j,- 

nf?Hon ° »•* i‘ -nrjf x tl. lover ivnor.; • KUihU -in 
evidence ruiloctr. s..n:, by .Me. Cohen .u sh, r, * of in 
son«il holdings of Rioh-d backing Com.- my . M . 

hah t!.o right under the iv to «-. U . o-rtain » 
hi:: holding:; I'ro’ii tin ? to time, ard t *• i:; -i 

that he dirl so. 

rt ia the ‘Mowsont's con font ir a, howeve 
Mr * CchoR un<l - r c »unt 1 war, a party to tlio Uga, Cc; 
to manipulate the price of Richard backing Crnpr.nv 
i id or Count *3 2, 3 and -i, the substantive counts, 
abet to .1 his co-defondants in achieving the ..-me 

The government contends that as a result 

of his participation i n the consmrnc-v and ... 


333. 

'•n. f i i er. 
h > s 
i n 

., i 

- c. hen 


o — : . 


. l 1 

' t "t L 

■ -t P i :cy 
oc- ar.d 

<* '! ;•> i 
i: i v *. 


I 


17 

'-tir.p he ’•••as enabled to sell !;ir. slu: 

"or r . 

-• U 1 '■ t ..' I 

ia l 

18 

profits. it is for you v.o weigh this 

cv icier 

'T. 1 : 

C r • idf 

.9 

whether or not it tends to support the 

go vo r 

nnen . 

I 

loirs. 

20 

If you conclude that Mr. Cohen's motiv 

wtions 

in <:ir* r 

sir.-; of 

21 

his stock were innoce nt, in >v, you haw 

a pci 

• - C t ’* i •; i; 

t to disj 

22 

regard this evidence. There is anof.be 

r a 1 rr 

'*nai:i’'o ;« 

a r. i r. 

23 

upon which you may find the three doth.: 

Ki.’.ni - 

\ho •'•<> 

n.ii d . n ^ 

24 

the subf.i unti re-count guilty on each - 

> l Mi- 

*‘M!al r. » 

. ».,urr j 

25 

the/ a-.e named, oven y nt arc not «. 

i si. • 

fh.it. as 

t i <: 

i 

i 
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I 

3 1 

4 
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6 
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15 
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16 l! 

17 

18 
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;ai iruler cofendant one. of the elements 7 have previously 
ert •• ' od l-..*;: boon prove* I b<" und ,.v isonnb) o doubt-. 

:•; tcrr.jtiva basis is as t >ll*-*v 

1 you filia bt end a n>ns*':i;i) Jc jould. that fro 
ubs. i.'it ivc o' fonsos die ved in these rount - ;cro oovnittod 
l»y o-o ;r mo- c of the members of the conspiracy rr. erect to 
m Count 1, rhnt one of the defendants .as icon a me.'iL-er 

uoonnp~r.acy an ! that tiie acts which .instituted those 
of ions:.- ve-rr done in furtherance of a portion of that, con¬ 
spiracy of which that defend nt was o member, and that c.-fen- 
cant might reasonably havt foreseen that t/vso acts v.-ou' ! oe 
done, then yen may find that the defend, nt ; r guilty o. f the 
or fences aliened in the rubs tan tive counts .in which he ; • 
named, even thouejh he did it>»: otherwise personally part’ei- 
pite in the acts constituting thos-e offense: cr did not have 
knowlcr jc of then. 

bn.imf this trial you have h* . r*J -.'ic* testir . rn* of 
certain export witnesses. SuHi evidence i .<= drums ini* • ■ > :r : 

I 

the subject in it ter involved requires fjpociai ' tu« ly , t. ra - r i 7 | 
nr skill not wathi:> the renin 01 the ordinal y a:<p- r t;M • 

ir.ankim.:, an*l the >/i tnc-ss 1 .-. *junl i ficui tio «ri an expa t t. mi 

however, the feict that an expert ip in ion is given j 

1 

docs net menu that it 5s binding upon the pa.-" or hat th<' if: 
is Obligated to accept the expert’s opinion u. to ..-hat: f - 
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fac< r. ere. It is the province of the jury to deter-- ■> the 
rrrcibj ] ity and veiqht that should be qiver *•> n < 
opinion :n i lie 1 1 • j i* t of all the evidence. 

•Ylthouqh 'I. jury may i>t nebi fi .\r i ' -.J? . k -<: <: :d 

cho testimony of expert vi trusses, i r the ..r v / Lrc. that 
his opinion is not bared or. the fact.-; or i*; con l.rcr" f.» lie 
evidence, t! »: iury should disrequrd it . j! it , •>.--{ ra _ 

larly v’i th in the power of either the in osoey L i <n ,,r :: 

to produce a witness who could qi.ve i-.ntiri.- r f-Mr. -.,y an 
issue in the case, failure to call that- witness C i. .:*;es v he 
presumption that his t est. i rriony would bo uni .v or-'bl o tc such 
party. However, no such presumption should e ; avn t ,-.he 
jury where the witness is equally available ; o i. 
or both parties, or v/here the 'witness’ tcs-> ! .nony wov. h i r 
me re .1 y c urou 1 a t i ve. 


I'Uuinq the trial there 


a<-.m i. i.-od ..r vj- once 


'•i* to' n exhibits vbioi. v.\' have .retort' b to ; ci, *“ - >■ i 

I 

ciulos, or smni«cr.i os. Vi-esc exhibits •««.• no the r .it i /r.- 
independont proof. 'ihay {. u; port to cnl" ric ori . j 

I 

i 

visual ropre.r.antatier ; or .v semes ,d : u< oi i - ion y-. \ l3 

set forth in the testi: or:/ o:. a w; t i.-ss or : dwaio ,w- 
are exhibits in evidence. 

'eu will tv cm 11 that the charts accord;n t » ;.e 
ten t i ■'•'on*/ oi Mr. lb t. • , > qovcrn'n.uil wit: . r., j;,m o c‘: tl" 
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17 j 

is ; 
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19 i 

20 
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cjriitbiL which vrcre admitted into evidence in the course <>i 
t,K ' tr<al or evidence otherwise admit tort by stipulation. I 
Jin a n frontal ion contained in the exhibits or j. n ;■V' it.urm 
is thi n com 'M-tcr.: in ir> a -i”u.U form or pjofori.il form uni 
the ch.irt or the summery is marked nr. an o. Toil, tho chart 
oi tho summary does not 1. vo an independent value as prcc: 
because it is only based upon the testimony or tho exhi" : 
which t have just explained has. been stipulated. 7t is 
visual aid just vo help you undcu stand what .is ir. the exhibits 
ann 'hit is an the testimony, as therefore you will under- j 
stand that charts and schedules and summaries are not t •, j 
themselves independent evidence. That’s v/hni. tiiav inert.;: 

The evidence is the testimony. The evidence ' 
t!ie exhibits. And the charts and schedules arc no bett ”- : 

than the exhibits or tho testimony on which td cy are based, 
hith this in mind, you nre entitled to consi or tlie ch.a-*-s. 

i 

schedules and summaries received in evidence if you find that, 
they are of assistance to you in analycinq the evidence and 

i 

in undo- standi ncj the evidence. ' am not sendinq tie exhibits 
which hav 1 • on received in evidence or t.l • into.mitici 
with ,ou as you retire for you. deliberation 

Yon arc entitled, however, to nee any or all et 
tho exh .bit s a.; you v id-'- vo»»r verdict. . r.uc-p'-t that v -, 

I 

>-n •••.n:i du] i bor :>t i< : an.! then if iwoul d bo bolnlr' o I 
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you, you may ask for any or all of the exhibits or the infor 
nation simply by sending a note to me through one of the 
Marshals. 

I would ask counsel if they would stipulate that 
if a note were sent out requesting specific exhibits which 
are in evidence, those exhibits which are in evidence may 
thereupon be sent into the jury. It may be at times counsel 
will not be here, and Miss Krueger will be here, and if she 
checks that the exhibits are in evidence, are counsel agree¬ 
able that-if the jury seeks them we can send them in, or 

would you prefer not to enter into such an agreement at this 
time? 

MR. ROJISON: 7 would prefer not, your Honor, be¬ 
cause there is frequently a great deal of discrepancy as to 
what is wanted. I'd like to see the note myself to make 
sure. 

TH1-. COURT: Very well. What we will do on that 
is, we will await the jurors request and we will review them 
as they come out. That's satisfactory to the Court. i said 
before and I will say aqain, that if during your delibera¬ 
tions you need to hear any of the testimony, you will send 
out a note and I will brinq you back into the courtroom and 
havethe portion of the testimony which you request read back 
. fco you. If you find that anything I have said in these 

•OUTNtAA DISTRICT COURT RCROATKAS. U.S. COUATMOUSe 
_ rouir iOUAAf. NCR YORK. N.V. CO 7-4M0 
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2 

rather lengthy instruction?; requires repetition or clarifi¬ 

3 

cation, again, send a note and an attempt will be made to 

4 

giv eyou what you need. 

5 

1 would close with a few general remarks. The 

6 

punishment provided by law for for the offenses charged in 

7 

the information is a matter exclusively within the province 

8 

of the Court , and should never be considered by vou in any 

9 

way in arriving at an impartial verdict as to the guilt or 

10 

innocence of the accused. 

11 

Your function now is to weioh the evidence and to 

12 

determine the guilt or innocence of each defendant with res¬ 

13 

pect to each count in which he is named - For the convenience 

14 

of the jury I have prepared a two-page verdict form which t 

15 

have reviewed with counsel, which states, after the caption 

16 

of the case: 

17 

"We the jury report the following verdict," end 

18 

then it says "Count 1," to the left, and under that the three 

19 

name of the defendants; to the right, "Verdict," and there ar 

20 

blank lines. On those lines when you have reached a verdict, 

21 

if, as and when you do reach a verdict, you should write 

22 

the word "Guilty" or*"Not guilty" as to a particular count 

23 

to the right of the name of the particular defendant. 

24 

You will find that there are four counts listed or 

25 

the. tv/o pages,* and places lor a verdict on each defendant *>n 

SOUTHERN DISTRICT COURT REPORTERS. U.S. COURTHOUSE 
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each count, and at the bottom a place for the signature of 
the forelady. Your function is to weiqh the evidence in thii 
case and to determine the quilt or innocence of each defen¬ 
dant with respect to each count in which he is named. You 
must base your verdict solely on the basis of the evidence 
and these instructions as to the law. The verdict must 

t 

represent the considered judgment of each juror. In order to, 
return a verdict, it is necessary that each juror agree 

thereto. 

Your verdict, as you go down the line, and con¬ 
sider each count and each defendant separately, your verdict 
on that count and that defendant must be unanimous. rt is 
your duty as jurers to consult with one another and to de¬ 
liberate with a view to reaching an agrement if you can do sr 
without violence to individual judqment. 

Each of you must decide the case for himself or 
herself. But do so only after an impartial consideration ot 
the evidence in this case with your fellow jurors. Tn the 
course of your deliberation do not hesitate to reexamine your 
Own views and change your opinion if you arc convinced that 
it is erronee i? But do not surrender your honest convic¬ 
tion as to th_ weight or effect of evidence solely beenusoof 
the opinion of your follow jurors or for the mere purpose 
.of returning a verdict. 

SOUTHERN O'STRICT COURT REPORTERS. U.S. COURTHOUSE 
ROLBV SQUARE, NEW YORK. N.T. CO 7- 4510 
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be in order for the four alternate jurors, if they have 
anything in the jury room, that they bring whatever they havr 
with them back out when they return, and I wou]d ask the twel 
regular jurors if they feel at the present moment that they 
are in good health and arc able to deliberate today, tomorrov 
if necessary, because if you have problems, you might when 
you come back, indicate it to me. 

I want this jury to deliberate fully and fairly. 

I want people who will deliberate just as you have listened, 
and if any of the first twelve jurors have any reasons of 
health or personal reasons which would preclude them from 
deliberating today and tomorrow if it is necessary -- longer 
it it is required, I ask you to advise me when you return. 

The jury is excused. I ask you not to discuss 
the case among yourselves at this time and I will recall the 
jury in a few moments. 

(Jury left the courtroom.) 

(Recess taken.) 

THK COURT: Gentlemen, I havejust distributed to 
you, now that the jury has left the courtroom, y>u each now 
have a Xerox copy of the verdict form which 1 plan to have on 
clerk hand to the forelady of tire jury. Does anyone have 
any objection to the form as you see it? 
s MR.'FEFFKR: Mo, your Honor. 


ve 
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MR. BLOCK: No, sir. 

MR. SEGAL: No objection. 

MR. ROBSON: No, your Honor. 

THE COURT: Gentlemen, we will now proceed with 
theniatter of exceptions to the charge which I will take first 
and after that, I will hear any requests for supplementary 
instructions. 

Mr. Block, you may proceed. 

MR. BLOCK: Thank you. Your Honor, before 1 talk 
about exceptions, I'd like the record to show that I handed 
to your Honor this morning, off the record, Cohen's supple- 

_9 

mental requests numbers 6 though 11, and to ymn 

Honor's refusal to charge as requested. 

THE COURT: Now, do you, though, withdraw Cohen's 
supplemental request number 7? 

MR. BLOCK: I do. 

THE COURT: You have your exception to the Court.':; 
refusal to charge Cohen's supplemental requests f>, and R 
through 11. 

MR. BLOCK: Now if your Honor please, 1 except 
to your Honor's charge that no reliance is necessary. I object 
to your Honor's charge which incorporated the government's 
requests number 31, in part. I except to your Honor's charcn 
^j.t-.h respect to the fact that witnesses are available, th< t 
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no inference can be drawn by witnesses who are avnllalbe 
to both sides and if I could just say briefly that it seems' 
to mo to be wholly inconsistent with your Honor's completely 
appropriate charge that the defense is not required to pro¬ 
duce any witnesses. 


THE COURT: I just \ ant to comment on that. The 
charge appeared to the Court to be appropriate in view of the 
fact that the defense chose to present witnesses. I myself 
considered the matter differently had the defense chosen to 
rest at the end of the government's case. i felt that the 
defense having presented witnesses, T felt that the charge, 
which is a relatively standard charge, I thought that charqo 
was appropriate and of course for that reason delivered it. 

You may proceed. 

MR. BLOCK: The only other thing I have is that 
your Honor had, and I hope I'm not stealing Mr. Segal's 
thunder, but your Honor had granted Mr. Seqal's request numbe- 
8 which dealt with reasonable doubt and concluded a sentence 
reading as follows: 

"A defendant is never to be convicted »>n mere 
suspicion or conjecture." I respectfully except to your llono ' 
failure to include that particular sentence in hi:; charge. 

That concludes my exceptions. 

• ' the-COURT: Thank you, Mr. Block. Mr. Segal, do 



C- 
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you have any exceptions? 

MR. SEGAL: I have, your Honor. First, with regard 
to the Court's charge on Count 1, the Court at one point in 
its charge chose to delineate the false statements, the oral 

l 

statements and press releases with regard to the number of 
franchises sold as the government's contention of what the 
flase statements were, that they were false and misleading 
and omitted material facts. 

The Court went on to say that particularly the 
government referred to the press release of April 6, 1970, 
which is Exhibit 31G, with Richard Packing selling 200 fran¬ 
chises by that date, and the government's stating that it war. 
misleading and that they omitted and cancelled franchises 
and misleading because they did not state that the franchise 
operation was losing money. 

The Court then stated that the defendant on 
other hand believed these statements to be true, h<; 

on to say- went on to speak about projection*- .ions 

that had been made by the defendants and indicc what pro¬ 

jections were mere estimates and in any event the,- were made , 
in good faith. My irtpression, and again, T was? just trying 

s 

to copy quickly as the Court was reading, was thatthe Court 
was fcomparing things that were not in fact comparable. 

. *■ It had raised a contention of the government and 
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and then countered with a contention of defendants which is 
not appropriate to meet the contention of the government. ' 
In effect it did not state whether the government 
proved that the individuals here, these defendants, particu¬ 
larly Deutsch and Duboff, were picked out of this, does not 
state whether the government proved they knew that any of the 
statements were false or they had been shown that any of 
the statements were false, but merely puts our contention 
on a basis of whether or not they believed it to be true. 

And I felt that did not guite cover and in fact may have not 
been full enough in order to show that this is someth inn that 
has to be shown of the defendant, and that if falsi tv is 
alleged, then the government would be under an obligation to 
show that they had contrary evidence as of that time and 
despite that went ahead and made this kind of a statement. 

So that I believe that while I don’t carp v;ith 
what the Court said about they believed to l>e true, 1 just 
don’t believe that this presents the contention in the way 
it should be presented. 

Tlltt COURT: You may disagree, hut 1 adapted it 
from Mr. Cohen’s supplemental request number 2. i took it. 
from there and had indicated, of course, previously that I 
intended to adapt from that. I think I said T was going to 
.charge Mr. Cohen's supplemental request 2 either in whole or 
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in substance, when I ruled. If you look at it, that cer¬ 
tainly in general comports with what I said in my charge to 
the jury where he talks about mere estimates and not finding 
criminal intent in the furnihsing of estimates, even if the 
statements later prove wrong in connection with the oonspirui 
count. 


V 


You have excepted and T will note of course, your 
exception for the record. Do you have any other -- 

MR. ROIiSON: Your Honor, Could I comment on this 
one, because I have the same comment. I think your Honor is 
misunderstanding what Mr. Segal is trying to say. 

THE COURT: Why don’t we wait until he finishes, 
and then you can make your exception. 

MR. SEGAL: The second point that I would raise 

I 

is with regard to your Honor's charge on intent; particularly! 
that element in which you indicated that intent is more 
clearly and conclusively shown by the act itself. 

I don't mean to absolutely quote the Court. These 
are my notes on what I believe the Court said. Rut one 
thing that is clear about what the Court said, actions speak 
louder than words, that was a statement the Court had made. 
The Court went on to state that this related to acts done or 
acts omitted to be done. 

My comment on this, and I would ask the Court to 
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correct, would be that the Court must also indicate as to 
whether acts done or acts omitted to be done overlooks the ' 
fact as to whether there is any obligation to do any act. 
Whether in fact there is any obligation or was any obliga¬ 
tion to send out a release or do something affirmative in 
the role particularly of Mr. Deutsch and Mr. nuboff. 

I also felt that by using a definition of intent, 
the words "actions speak louder than words" in effect allows 
the jury to reach the conclusion that if you did it, you had 
a criminal intent. And the action itself is enough and 
suffices. 

And I would ask the Court to reconsider whether or 
not actions speak louder than words are an accurate gauge 

upon which a jury may reach a conclusion as to whether or no* 
an individual had intent. 

THK COURT: Of course there 1 am speaking about 
circumstantial evidence regarding intent. ] thinJ: you may 
have taken the matter only in part. 1 have your exception 
and I decline to change the charge as given in this regard. 

Would • .j set forth your next exception, please? 

MR. SEGAL': Yes, your Honor. The next relates 
to the use of the words "normal profit." in connect ion with 
the New nimonsion execution of orders at Jnffoe. The words 
. inormal profit" is used and thin jury has, 1 fuel, no guide 
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as to what constitutes a normal profit, and particularly in 
light of the fact that the government has argued in it s 
summation that a point or an eighth of a point was what, was 
obtained by Naddeo and others who were executing for the 
Jaffee orders, while New Dimension Securities the government 
went to pains to show were executing with 2 and 3 and 4 
dollar profits in there. 

Under different circumstances, different stocks 
at different times could have $4 as a norm or four points 
as a norm or an eighth of a point as a norm, and in fact we 
had testimony as to that here, that wen bought in quantity 
and when a trader is assured thathe has an order in hand, he 
is willing to work against less of a profit because he is 
running almost no risk or he is running no risk. 

THE COURT: I think that there is enough in the 


record through the testimony of people like Mr. Mazzeo and Mr 

Mayer, those two names come to mind, to indicate a practice 

for the jury to determine what is meant by normal. If the 

record were devoid of any evidence as to practice, 1 could 

see a point here, and I think, frankly, since practice is a 

•% 

variable thing, it could not be defined any better than that . 

I will deny your request that I in some way change 
that portion of my charge. I have noted, and you have noted 
o£ course your exception. Do you have anything else? 
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MR. SEGAL: Yes, your Honor. The next item is the 
Court spoke about the definition, about convictinq a defen¬ 
dant, three elements were necessary. The scheme to defraud, 
the wilful and knowinq and causing the use of the mails. 

This is with regard to Count 2 now. 

In talking about the scheme, I be] iove the Court- 
stated that this was a scheme or any plan by representatjon 
ofmaterial facts which arc false or by omit.ting to state 
facts that were truthful. 

My comment there is that the Court should have 
indicated that the defendants must know that the material 
which is stated or omitted is in fact — has in fact occurrcv 
that if a defendant makes a statement and that statement 
happens to omit a fact or a factor that has occured in the 
business, unless that defendant was in a position to know th; t 
that did in fact occur, that omission could not be ob ior- 
tionable under the circumstances. 

If the government has not shown that ho know nad 
despite knowing omitted it, even ho cannot be hold oharqablo 
under that third element in Count ?. 

THE COUHT-i I think you have really taken a por¬ 
tion of the charge, because I recall having stated to the 
jury the three elements under counts-- either Count 2 or 
qount ; .3. One or first that the defendant, jit connection with 
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the sale of Richard Packing Company stock engaged in a scheme 
to defraud or to obtain money and property by means of untrue 
statements of material facts or by means of omissions to 
state material facts necessary in order to make his statements 
not misleading, then second, that the defendant did so wil- 
fuly and knowingly and of course third, was the use of the 
mails. 


And then I went on to describe the matter further. 
I do believe that I have covered that. You have made your 
objection. Ybu have your e ception. T decline to change 
my charge in that respect. Anything else? 

MR. SEGAL: Yes, your Honor. Your Honor went on 
to speak about what is material and I believe the definition 

| 

v/as facts which can reasonably cause a person to act or not 

act, words to that effect. 

THE COURT: Material facts include those facts 
which affect the possible future of the company anti those 
which may affect the desire "of investors to buy, sell or 
hold the customer's securities. That followed the item win cl 
you just mentioned. 


MR. SEGAL*: That’s correct, your Honor. 
THE COURT: I think that if you take the 
in context, the two separate thoughts that 1 gave, 
what you said *and then what followed, I think it. <*: 
fair picture of the lafinition of material. 


matter 
first; 
cates a 
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MR. SEGAL: Your Honor, I state that as a preface 
to what I am driving at on this particular point now. That" 
is, having stated what is material, that is, facts which can 
cause a person to act or not to act, the Court then went on 
to say, after talking about facts that affect the possible 
future or cuase a person to — I have to hold or to buy the 
stock, r believe the Court made some attempt in that sense, 
but the point that I am after is that the Court went on to 
say that it was not necessary that the false statements wet a 
relied upon. it was only necessary that thev are made. 

My point here is that if a material fact is one 
upon which a person either acts or does not act, an! then ! 
this jury is told that it's not necessary that they are reljci 
upon, what then is material about the statement? because 
if it is material, then they have to act. on i l . f f they 
needn't have relied upon it, it was necessary that the state¬ 
ment be made, then it is not a material statement. 

I find that there may he some confusion or fj,at 
this section needs some clarification. if we are talk,,,,, 
about material statements at the same time tint, wo ei t . 
talking about the fact that they are not necessary to he 
relied upon, it is only necessary that they are to be made, 
then I would indicate too that that theory almost puts an 
abso-lut, liability on statements, and at that point i< become: 
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something less than due process. If that is the scale to 

which defendants are held. 

THE COURT: You start out I think with a very 
clear line of cases that one does not have to show reliance, 
where you have false statements, that is, statements where 
material facts have been omitted. I think that the manner 
in which I charged the jury on that, which is "It is not 
necessary for the government to establish that anyone relied 
on or suffered damage as a consenuence of any false state¬ 
ment or omissions of material facts, it is enough that false 
statements or statements omittinq material facts would lie 
made in the expectation that they would be relied upon;" 

I think that statement fairly states the law. You have your 

exception. 

MR. SEGAL: Your Honor, the next item deals with 
the Court's addressing itself to manipulation with reqard to 
the Denver funds, indicating the government’s position was t.h 
manipulation was not disclosed to the purchasers, and that 
such sales are part of the fraudulent scheme, regardless of 

what happened to the price. 

These are‘just my notes. My comment there is 

that I believe eith the description of the government’s 
position about manipulation is misapplied here because it 
, ignores evidence about the fund controlling the float, and 
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if there is any basis for a manipulation, that at least 
should be brought to the attention of the jury, by the funds 
controlling 75 percent of the float, if there was manipula¬ 
tion, it is possible that the funds were manipulating , if 
somebody else was manipulating. 

TIIK COURT: Each of you, if I recall correctly, 
suggested and agreed that the Court not marshal the evidence. 
And really, what you're asking for at this point after the 
fact is that I do marshal the evidence because 1 think that 
would be something that would be includable in a marshaling. 
You have your exception. 

MR. SEGAL: Very well, your Honor. The next item 
dealt with the Court's charge on Cohen's reliance on advice 
of counsel. And, that if there was such a reliance, perhaps 
he can be exonnerated on that basis. I would sugarst *o.the 
Court that the Court has failed to state that if lie is exon¬ 
nerated on the basis of attorney's advice, that Deutsch ami 
Duboff must be exonnerated, and that there is no statement 
about Deutsch and Duboff, about the lack of proof with re¬ 
gard to Deutsch and Duboff participating in that offering 
circular. And if — * 

THE COURT: I indicated to yoa before r charged 
that I was going to charge the request made by Mr. Hlock. 

- J,don t recall that I have any similar requests from either 


SOUTHERN DISTRICT COURT REPORTERS. U.S. COURTHOUSE 
FOLEV SQUARE, NfW YORK N Y CO MHO 






1 


elv 


1030 


5352 


2 

3 

4 

5 

6 

7 

8 

9 

10 
11 
12 

13 

14 

15 

16 

17 

18 

19 

20 
21 
22 

23 

24 

25 


cf you or a request that you be included within that charge. 

Under the circumstances,. and based on the proof 
overall, I am disposed to deny your request that in some way 
I supplementally charge nov/. 

Anything else, Mr. Segal? 

MR. SEGAL: Yes, your Honor, the next item is 
that the jury must be told, they must make a determination 
with regard to the testimony relating to the cash and checks 
from Kelly, Andrews &nradley. As I recall it, the way it 
was stated would indicate that that is a fact in the record. 
And there was no caveat about the jury makinc a determinatior 
whether or not that testimony is to be believed and if it 
in fact occurred, and if they can consider that as in the 
case, since it emanates from Shwidock. So that the way 
it was presented, it was presented as something which is 
there in connection with motive, as if it is an irrefutable 
item, even though it is only there for motive. 

Hut I think that the first determination that 
this jury must consider is whether or not those checks and 
that testimony can be believed, and if it is not believed, 
then they can only consider it as to motive. 

THE COURT: You seem to forget that I received 
request number C from Mr. Duboff, and reviewed that request 
.with counsel. ‘And that covers the point that you're making. 
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and no one, my having read this request to you, made that 
request before I delivered it to the jury. And under the 
circumstances, it seems to come poorly now; you having or 
at least your co-defendant•» counsel having presented this 
Court and the Court havinq qone over with all of you lo say 
that it should be changed now. 

The time for that, if at all, would have been 
earlier. I think the portion of the charge was given in 
this regard is fair, and I decline to amend or supplement it 


now. 


Anything else, Mr. Segal? 

MR. SEGAL: Yes, your Honor. I object that the 
Court, and I can shortcut this, has adopted rogue:, t number 
3 6 of the government in terms of the accomplice charge. if 
that is so, then I can merely object to that specifically as 
an indication here of what I feel is an unfair statement par¬ 
ticularly in light of its being used in the following context. 

You must realize, I'm sure, that in the prosecu¬ 
tion of a crime the government is frequently called upon to 
use witnesses who are accomplices — 
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THE COURT: To crimes? 

MR. SEGAL: I am merely reading from 36, your 

Honor — 

THE COURT: May I suggest that I adapted the 
accomplice charge from the charge of Judge Bauman in 
USA v. Soldono, and you will find it at Page 2500 and 2501 

of that record. 

MR. SEGAL: Your Honor, I am not sure whether in 
the Court's charge you stated ac. is stated in Government s 
Request No. 6, "Frequently it happens that only members 
of the conspiracy have evidence that is relevant to and is 

important in a case" — 

THE COURT: No, I don't believe that I did, unless 
I just departed from the text — I did not adopt the 
Government’s request in haec verba, but I did follow very 
closely the charge of Judge Bauman in Soldono, and I have 
indicated the pages. 

MR. SEGAL: I would object to the accomplice 
description and particularly object to the naming of 
Mazzeo and Hurly in the light of their specific denial on 
the stand of having conspired with anybody — 

THE COURT: Would you like me to call the jury 
back now and tell them they should not consider that 
Mr. Mazzeo and Mr. Hurley were accomplices? Would you like 
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2 

me to do that? If all counsel for the defendants wish 


3 

me to do that, I will do it, but all of you must agree 


4 

on it. 


5 

Do you wish that now? 


6 

MR. BLOCK: If your Honor please, I have a 


7 

request — 


8 

MR. ROBSON: I have some comments on that, too — 


9 

MR. BLOCK: Could your Honor hold that until you 


10 

take the additional requests, in the light of your charqe. 


11 

because maybe we will want that. 


12 

MR. SEGAL: Your Honor, I will go to the next 


13 

point. 


14 

THE COURT: You don't accept my offer? 


15 

MR. SEGAL: I would like to talk to other counsel. 


16 

your Honor. 


17 

THE COURT: You will have to do it right now. 


18 

because I want to bring the jury back. 


19 

MR. SEGAL: I understand that, your Honor. 


20 

May we have a moment, then? 


21 

MR. ROBSON: I would not accept that, your 


22 

Honor, because it doesn't resolve theproblem I see with 


23 

the charge, and I could not accept that kind of suggestion 


24 

because it doesn't solve the problem. 


25 

THE.COURT: You may proceed. 
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MR. SEGAL: My final objection here, as far as 
I have been able to point out from listening, is what 
is in effect the adoption by the Court of Government's 
Request No. 31, which is labeled "Conspirators' 
Responsibility for Subsequent Offenses." That came just 
before the portion with regard to experts, I believe. 

THE COURT: You join Mr. Block in that exception? 
MR. SEGAL: Yes. 

THE COURT: You have your exception. 

MR. SEGAL: That is confusing, and undoes what 


good may have been done in any previous part of the 
Court's charge. 

THE COURT: Thank you, Mr. Segal. 

Mr. Robson. 

MR. ROBSON: Just to be sure I cover everything, 
let me join in Mr. Block's and Mr. Segal's exception’except <is 
to the one which covered a charge I requested, with respect 
to the Shwidock payments. I don't object to that one. 


said: 


I will have to repeat some of what Mr. Segal 


I except to a statement your Honor made to the 


effect that the jurors are at liberty to disregard the 
Court's comments. I think in the context that was stated 


it indicates they may or may not accept the Court's comments 
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Well, the estimates of earnings had nothing 


3 

to do — they were not given at the same time and should 


4 

not have been placed in juxtaposition. 


5 

Moreover, your Honor leaves out many of the 


6 

defendants' contentions. The defendants' contentions 


7 

go well beyond the statement they believed them to be. 


8 

but we stated they were true, we in good faith believed 


9 

them to be true, and with respect to Mr. Duboff, he did 


10 

not make the representations and was not aware they were 


11 

being made and he was not present. Your Honor has left 


12 

with the jury the concept the only defense we raised on the 


13 

press releases was that we believed them to be true. 


14 

THE COURT: You have your exception, Mr. Robson. 

i 

t 

15 

MR. ROBSON: In your Honor's charge with respect 

\ 

16 

to the determination of a defendant's participation in 

! 

17 

the conspiracy, unless I missed it, your Honor did not 


18 

charge that in determining whether or not a defendant is 


19 

a member of a conspiracy only his acts and declarations 


20 

may be considered up to that point. 

» 

21 

THE COURT: I think my charge now states the 

. 

22 

law as it exists in this Circuit. You have your exception. 

ji 

23 

MR. ROBSON: Your Honor did not charge t;he jury, 

f 

i 

24 

and I can except to that, that statements by co-conspirator 

j 

25 

- . -may be considered against a particular defendant only after 

i 

1 

i 

< 
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that defendant is determined to have been a member of the 
conspiracy. 

THE COURT: I think that, again, the law as I 
have recently read it, as set down in this Circuit, places 
this determination, in the first instance, within the 
province of the Court, and under the circumstances — 

I believe that the charge as constituted now sets forth 
the law in this Circuit, and I will not change my charge, 
and I will grant you your exception. 

MR. ROBSON: I have joined, of course, with 
Mr. Segal and Mr. Block in excepting to the cnarge which 
covered Request No. 31. 

In addition to that, I would like to go a step 
beyond that: I think the way that the charge was read 
leaves the jury to infer not only that the acts of other 
conspirators may be taken into account if there wss a 
conspiracy, but even if there were no participation by the 
defendant in the conspiracy. I think that the charge 
should be clarified so that the jury is told that they 
may not consider evidence of a co-conspirator's conduct 
in the conspiracy as to the substantive count if they do 
not find that defendant was a member of the conspiracy. 

I don't think that is clear in the charge, 
tv ■. THE* COURT: You have your exception. 
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MR. ROBSON: Your Honor made a statement that 
the material required to be included in an offering 
circular is designated by law, and I believe that that is 
not — it is not inaccurate, but it is not a completely 
accurate statement. It is designated by rules adopted 
by the Security and Exchange Commission pursuant to 
authority, and those rules are guidelines. I think your 
Honor's statement that the material required to be included 
is designated by law gives to this alleged material 
a formality and authority which it doesn't have. 

THE COURT: You have your exception. 

I consider, incidentally, the rules to be the 
law. Now, I don't know if you do. 

MR. ROBSON: The rules are, to some extent, the 
law. I did not say it was inaccurate, but it is not the 
statute which provides it but, moreover, these rules are 
guidelines. 

THE COURT: You remember I discussed in the 
first instance registration statements and offering 
circulars. I think that if you look to the case of USA v. 
Kimball Securities,.you will find that although i moved 
from ' he registration statement to the offering circular, 
the same situation prevails. 

In any event, you have your exception. 
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MR. ROBSON: There was some discussion with respect 
to the charge on accomplices. My concern with that charge 
is that that charge was designed to be used in a situation 
where witnesses testify and concede they are accomplices. 

Not one of the alleged co-conspirators who testified 
conceded he was involved as an accomplice or a conspirator. 
THE COURT: What about Mr. Shwidock? 

MR. ROBSON: He denied he ever conspired or agreed' 
with anybody to manipulate stock. 

THE COURT: If you say that, I think I can dis¬ 
count everything else you just said in this argument. 

If I ever heard an accomplice testifying -- 

MR. ROBSON: Mr. Shwidock couldn't be an 
accomplice unless there was a manipulation, and if — 

THE COURT: If that is your point, get on to the 

next one. 

MR. ROBSON: The point is, the jury should be 
told whether or not somebody is an accomplice is for them 
to decide. You have given the jury your impression that 
all these four people are accomplices. 

THE COURT:- If you all want it that way, you shall 
have it. They should be told it is for — 

MR. ROBSON: They should be told it is for 
£hem to decide who is a conspirator and who is an accomplice, 
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THE COURT: You shall have that. I shall charge j 
that "Whether or not a person is a conspirator or an 
accomplice is for you and you alone to decide." 

I will charge that. What else do you have? 

MR. ROBSON: Just one more. The one that Mr. 

Segal mentioned, and your Honor said that nobody requested 
that, and I call your Honor's attention to part of 
my Request No. 1, which your Honor denied, in which I 
stated the testimony established that Mr. Malmon, counsel 
for Richard Packing Company, was advised Kelly, Andrews & 
Bradley was involved in the offering but never asked what 
its role was and forgot to file an amendment referring to 
Kelly, Andrews & Bradley, and "unless you find beyond a 
reasonable doubt that Mr. Malmon was lying and that, in 
fact, the defendants were responsible for wilfully omitting 
this information, you may not consider this aspect of the 
case in determining defendants' guilt." 

That request was intended to cover what your 
Honor indicated we did not ask for. It becomes magnified 
by what I consider to be two errors in your Honor' 3 


charge: 


One, in that you limited Mr. Malmon's role 


for the protection only of Mr. Cohen; and 

Two-,-you limited it to a situation only where Mr. 
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Cohen specifically asked for some advice and gave all of 
the information and got an answer,and it is our position, 
and has been our contention, that Mr. Malmon, as the 
specialist responsible for this thing, was obligated not 
only to answer questions but to advise his client and 
anybody else involved, and Mr. Deutsch and Mr. Duboff are 
not involved, and therefore I except to the entire charge 
with respect to the role of Mr. Malmon. It is not only 
inadequate but highly prejudicial to my client. 

THE COURT: You were aware I was going to charge 
what Mr. Block presented and you said nothing beforehand 
and you come in after the fact with this objection. 

You have your exception. Next? 

MR. ROBSON: I don’t know of any such charqo by 

■% 

Mr. Block. If I missed that — 

THE COURT: What I charged them on Mr. Malmon 
was Mr. Block's Request No. 12, and you heard that I was 
going to charge that, in whole or in substance, and if 
you look, I did. 

MR. ROBSON: I missed that, your Honor, in the 
pressure of trying to go through the Government's requests 
which were given the afternoon — 

THE COURT: Well, Mr. Block can show it to you. 

*•,. MR.* BLOCK: Your Honor, while Mr. Robson -- 
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THE COURT: No, I want to get Mr. Robson's 
exceptions to the charge on the record. 

Go ahead, Mr. Robson. 

MR. ROBSON: I don't have any objection to this. 
All I am saying is that it doesn't go far enough and 
your Honor has denied my request, and in the context of 
this charge I will have to concede that I didn't recognise 
the possibility, I did not se your Honor's charge in full, 
and I was going through these things rather rapidly. 

The point is, the way you charged on the role 
of Mr. Malmon, it completely puts us out of tne case insofar 
as it is concerned. We are not even in the company and 
yet we are not entitled to rely on Mr. Malmon's function 
at all. It was Mr. Malmon's function to find out what the 
facts were and tell his client what to find out, and I 
think the jury is being put in a position where we can 
be very, very seriously damaged by that charge. 

THE COURT: You have your exceptions, and then 
I will hear supplemental requests. 

MR. SEGAL: Your Honor, I would join in what 
other counsel have said, with the exception of the 
objection Mr. Robson made to my own. 

THE COURT: Each of you joins with the other 
except where you except to each other. 
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MR. FEFFER: Your Honor, I have only a few 

comments. 

One, I would suggest that the information be 
given directly instead of waiting for a note, that we 
pass a note in — 

THE COURT: Is that agreeable? 

MR. SEGAL: No, your Honor. 

MR. FEFFER: After the conspiracy charge and 
after the discussion we had this morning with respect 
to subject to connection, I believe you came back to it 
again, and I think you said they could only consider evid¬ 
ence that was admitted against that person. It was an 
isolated spot after you went through the conspiracy, and 
I think that is contradicted by the conspiracy charge, 
the aiding and abetting charge, and by the Pinkerton charge. 
I think that was meant to come out when — 

THE COURT: If you can point out where it is, 

I can look at it. 

MR. FEFFER: You came back to certain evidence 
in this trial being admitted subject to connection, and 
then you went on and described it. 

THE COURT: Yes, perhaps it is here — 

MR * FEFFER: And that is inconsistent with -- 

THE-COURT: Well, the defendants didn't object 
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to this in any way, and it is favorable to them and, 
therefore, I am going to leave it, unless they wish it taken 
out. 

MR. FEFFER: Your Honor, my point is that the 
jury is now with left with an inconsistent charge on how 
they are to consider the testimony. That is inconsistent 
with your Honor's charge on the evidence that they can 
consider on the conspiracy count. 

THE COURT: Yes, but you have to go to the 

context. 

I came back to this, if you recall, after I 
discussed the substantive counts, and in my mind at least, 
it related to the substantive counts and the problems 
therein. 

It is possible the jury could come in with a not 
guilty verdict on conspiracy and, therefore, I felt it 
was quite consistent, but I discussed it — you 
say later bn in the charge, but i discussed it in the point 
of the charge which related to the substantive counts. 

MR. FEFFER: Fine, your Honor. I just wanted 
to be sure it was clear. 

As to the Value Line information, you said it 
was received as background. I believe it was admitted as 
4 proof of similar acts. 


o 
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THE COURT: I adopted a defense request sub¬ 
mitted by Mr. Robson, and I will let it stand. 

MR. FEFFER: Another thing, you said it was 
the Government's theory that Mr. Cohen was aiding and 

abetting on Counts 2, 3 and 4. That is not accurate. 

% 

As to those three counts, Mr. Cohen was an aider and 
abettor, is what you said — 

THE COURT: Let me go back to that. 

(Pause.) 

THE COURT: Yes, it is Mr. Block’s Request 
No. 13. I am going to let it stand. The defense asked 
for it and if there is a later request by the jury for 
some clarification, we can cover it. 

But I did ’ndicice I was going to grant that 
and there was no objection made by you previously, and I 
am going to let it stand. The defense haven't objected 
to that. I will let it stand. 

MR. FEFFER: I believe when you were describing 
underwriting you used the terms "directly or indirectly 
participated in the underwriting." 

MR. BLOCK: I think you misspoke, your Honor. 

MR. FEFFER: It should be in the distribution, 
your Honor. 

Till? COURT: Yes. 
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MR. FEFFER: That came out very unclear and I 
think that is very important for the jury to get right. 

THE COURT: I have it as "distribution." 

MR. FEFFER: But I think you said "underwriting." 

THE COURT: Perhaps the reporter can go back 
to thac. It is where I am talking about the definition 
of an underwriting. 

Which language are you thinking of? It would 
be from your Request 35. 

MR. FEFFER: I think you first said, your 
Honor, something to the effect that people purchase 
and what they do with the shares, and then you came back 
and used the terms "directly or indirectly participating" 
and instead of saying "in the distribution," you said 
"in the underwriting." 

I think it was incorrect in the request as given 
to your Honor, too. It doesn't make any sense that way. 

THE COURT: Oh, yes, I see it now. I did make 
that error. 

MR. BLOCK: The request itself used the incorrect 

word. 

THE COURT* "Indirectly in the distribution"? 

MR. FEFFER: Yes. 

4 . THE.COURT: Does the defense want me to repeat 
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MR. SEGAL: No. 

« 

MR. ROBSON: No. 

T'lE COURT: If you all waive my repeating that, 
may I suggest that if the jury asks later for me to define 
underwriter, at that point I will restate it using the 
word "distribution." 




MR. FEFFER: Your Honor, I don't think that 
makes any sense at all. The jury is supposed to go in 
there with proper instructions on the law, and we all con 
cede there was an error made with respect to one word, 
and I think the least we can do is note to the jury so 
they are not in the room deliberating under a false 
imprc lion. 


THE COURT: All right, I will do that. T will 
merely take that portion beginning with "under the 
federal securities laws, an underwriter is someone" and 
through "shares sold in March 1969 Regulation A public 
offering." 

I will do that. 

MR. ROBSON: Are you just going to r -1 it in a 
corrected version? 

THE COURT: Yes. I will just say I misspoke 

. jnyself. 
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THE COURT: That was on Count 4? 

MR. FEFFER: Yes. 

MR. ROBSON: I think that is true. 

MR. FEFFER: So that should be told to the jury. 
THE COURT: Yes, I will. 

MR. FEFFER: Thank you. 

THE COURT: "Duly mailed and received by the 

SEC in Chicago." All right. 

Are there any requests for supplemental 

instructions? 

MR. BLOCK: I have one, your Honor. 

Your Honor, I would request that your Honor 
state this to the jury, and this is in the light of the 


i 


Government's summation: "Your recollection governs as to 
the evidence with respect to the number of franchises, 
the number of cancellations, and the financial condition 
of the company at the time of the press release of 
April 6, 197," which is 31-G. 

I make that request, and I think, in fairness, 
your Honor, in light of some of the thinqs which the 
Government said in summation, such as they were being 
cancelled right and left, when there were only three can¬ 
cellations testified to, plus the question of the financial 
condition, ai>d so forth — all I am saying is leave it to 
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the jury; that's all. 

THE COURT; Do you have any other requests for 
supplemental instructions? 

MR. BLOCK: No, your Honor. 

THE COURT; Do you wish to comment on that, 

Mr. Feffer? 

MR. FEFFER; Your Honor told them during the 
trial and during the charge, that it is their recollection 
that governs, and highlighting this area now I think is 
unfair. 

THE COURT; The request is denied. 

MR. SEGAL: I have no further requests, your 

Honor. 

THE COURT: Mr. Robson? 

MR. ROBSON: No further requests. 

THE COURT: Very well. 

Bring in the jury and I will make three sup¬ 
plemental comments. 

About the accomplice, I will explain the 
definition, and the definition of underwriter, and I will 
indicate that the parties stipulated that the offering 
circular, Government's Exhibit 5-B, was duly mailed 
and received by the SEC in Chicago. 

^ ; (Jury present.) 
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THE COURT: Ladies and gentlemen, while you were 
out I heard a number of legal matters which were presented' 
to me by counsel. As a result of that, I wish to cover 
three points with you which will correct and supplement 
portions of my charge. 

Point No. 1: You know I mentioned to you that 
there were certain persons who were alleged to be co- 
conspirators and I also indicated and named some people 
whom I indicated were accomplices. I charge you that 
whether or not a person is a co-conspirator or an accomplice 
is for you and you alone to decide. 

In one portion of my charge, I misspoke myself 
as to a word, and therefore I am going to read the entire 
paragraph over to you where I miss... e myself, where 
I was giving you the definition of an underwriter I 
made an error of a word and now I air _oing to read the 
material as it should have been read to you in the first 
instance: 


"Under the federal securities laws, an under¬ 
writer is one who purchased Richard Packing common stock 
from Richard Packing Company in the 10,000 share Regulation A 
public offering in March 1969 with a view to distributing 
that stock, or who sold Richard Packing stock as part 
<of the Re< ? u lation A distribution in March 1969, or someone 
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who participated directly or indirectly in the distribution 
of the 10,000 shares sold in the March 1969 Regulation A 
public offering." 

Finally, I charge you that during the course of 
the trial, counsel stipulated that Government's Exhibit 5, 
that SEC file, was duly mailed, filed and received by the 
Securities and Exchange Commission in Chicago, Illinois. 
That was a stipulation and shall be accepted by you for 
the purpose of your deliberations. 

Before I sent you to lunch, and it is my 
intention to send all of you to lunch together for the 
last time, with the marshal, and as the guests of the 
Government and yourselves as taxpayers, I would like to 
see counsel at the side bar. 

(Discussion off the record at the bench.) 

(In open court.) 

THE COURT: Miss Kruger, would you place the 
deputy marshal under oath to attend the jury. 

(A marshal was duly sworn.) 

THE COURT: Marshal, you are going to be taking 

the sixteen jurors to lunch. 

Could you tell us, without rushing the jury, 

what time you anticipate returning? 

THE MARSHAL: About 2:30, your Honor. 
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going to furnish to you, we stand ready to assist you, and 
to each and every one of you, on behalf of all of us, I 
want to excuse and thank the four alternate jurors in 
this case. 

You are excused with the thanks of the Court. 
(Recess.) 

(2:55 p.m.; in open court, jury not present.) 

THE COURT: Gentlemen, I have received a note 
from the jury. This is the first note: 

"Your Honor: The jury respectfully requests 
a copy of the information. Thank you, Miss Short." 

Miss Kruger, would you mark this note as Court’s 

Exhibit 6. 

(No*e marked Court's Exhibit No. 6.) 

THE COURT: Gentlemen, if you would review a 
corrected copy of the information and after you have done 
so if you would hand it to me, 1 will have the corrected 
copy of the ir ormation delivered to the jury. 

Is that satisfactory? 

MR. SCHATTEN: Yes, sir. 

MR. BLOCK? Yes, sir. 

MR. ORENSTEIN: Yes, sir. 

MR. SEGAL: Yes, sir. 

4 MR.*ROBSON: Yes, sir. 
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2 

MR. SEGAL: Your Honor, we have reviewed the 

3 

copy of the information that is to be handed to the jury 

4 

for their deliberations and wo find that it comports with 

5 

the copy of the information which the Court has redacted. 

6 

It is satisfactory in its present form. 

7 

THE COURT: It is satisfactory to all counsel? 

8 

MR. BLOCK: Yes. 

9 

MR. ORENSTEIN: Yes. 

10 

MR. ROBSON: Yes. 

11 

THE COURT: Miss Kruger, would you hand that 

12 

to the marshal and see to it that the jury receives the 

13 

copy of the information? 

14 

THE CLERK: Yes, your Honor. 

15 

THE COURT: Thank you, gentlemen. 

16 

(Recess.) 

17 

(3:15 p.m.; in open court, jury not present.) 

18 

THE COURT: Gentlemen, I have received a second 

19 

note from the jury which reads as follows: 

20 

"Your Honor: The jury respectfully requests 

21 

the following documents: The March 1969 offering 

22 

circular; the 1969 annual report; the press releases. 

23 

Thank you, Miss Short." 

24 

I urn marking this second note from the jury 

?5 

as Court's Exhibit 7, and I would suggest that what the 

,4 * 
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jury is requesting are Government's Exhibits 5-B, 13-A 
and those portions of the 31 ‘series which are in evidence. 

Is that your understanding, gentlemen? 

MR. FEFFERs Yes, your Honor. 

Here is 5-B. Here is 31-A, -B, -C, -D, -E — 

-F is not in — and -G. 

THE COURTj Gentlemen, Mr. Feffer has handed me 
Government's Exhibit 5-B in evidence, 13-A in evidence, 
31-A, -B, -C, -D, -E and -G in evidence. These appears 
to be the exhibits requested by the jury. 

Is it agreeable to all counsel that I send these 
exhibits in to the jury in response to the note wh.ch has 
been marked Court's Exhibit 7? 

MR. BLOCK: Yes, your Honor. 

MR. ORENSTEIN: Yes, your Honor. 

MR. SEGAL: Yes. 

MR. ROBSON: Yes. 

THE CLERK: Court's Exhibit 7 is marked for 
identification. 

(Note marked Court's Exhibit No. 7.) 

THE COURT: Thank you, gentlemen. 

(Recess.) 
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(4:25 p.m.; in open court; jury not present.) 

THE COURT: All counsel consent to the jury 
separating for the evening, and I will give them their 
instructions. 

(The jury entered the courtroom.) 

THE COURT: Ladies and gentlemen, unless the 
jury unanimously wishes to stay late this evening, I 
had indicated to you all that counsel were agreeable to 
your going home tonight and I had indicated that I was 
prepared to send you home at 4:30 p.m. 

Is it agreeable to the jury that we recess at 
this hour, Madam Forelady? 

THE FORELADY: Yes. 

THE COURT: Very well, ladies and gentlemen, 

I am going to excuse the jury and direct that you return 
to resume your deliberations tomorrow morning at 9:30 a.m. 

Is that a satisfactory beginning hour for all of 

you? 

THE FORELADY: Yei.. 

THE COURT: Very well. 

When you come in tomorrow morning, you will qo 
right to your jury room and the marshal will attend you. 
Please do not start to discuss the case until all twelve 
pf you are in. the room. 
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I will be here beginning at 9:30 and counsel 
will be available as well should you have any further 
inquiries in the form of requests of any kind, nature or 
description. 

As you separate and go home toniqht, it becomes 
more important than ever that I direct you not to discuss 
this case with anyone, either here at the courthouse, on 
your way home, or wherever you are this evening, and 
not to discuss the case again until you reassemble and 
all twelve of you are together tomorrow morning. 

In addition, I direct that you not read any 
newspaper article, listen to any radio broadcast, nor 
view any television program which might discuss the case. 

In the unlikely event that this occurs, I direct that 
you report the matter to me at once. 

You are to resume your deliberations on this case 
when all of you have reassembled tomorrow morning. 

The jury is released and directed to return to 
resume deliberations at 9:30 a.m. tomorrow morning. 

Good night and get home safely. 

(The jury-leaves the courtroom.) 

THE COURT: Gentlemen, I will ask that you return 
and the defendants return tomorrow morning at 9:30 a.m. 

4 . MR..ROBSON: if your Honor please, I have a 
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o 

court appearance scheduled for 10:00 o’clock tomorrow 

3 

morning in the Supreme Court i*. Ki-.gs County, and with the 

4 

Court's permission, someone from my of'ice will be here 

3 

until I arrive, which will be at about l^^O. 

6 

This is with the consent of Mr. Duboff, and 

7 

also Mr. Segal is authorized to act for me or Mr.Duboff 

8 

in my absence. 

9 

THE COURT: Mr. Duboff, do you consent that Mr. 


Segal and Mr. Robson's associate act on your behalf in 

11 

the event there are any notes or requests from the jury 

12 

which are received when Mr. Robson is not present? 

13 

DEFENDANT DUBOFF: Yes, your Honor. 

14 

THE COURT: Mr. Segal, are you prepared to under- 

15 

take to represent Mr. Duboff along witn Mr. Robson o 

16 

associate in the event there are any notes from the jury. 

17 

which come in while Mr. Robson is absence? Is that 

18 

correct? 

19 

MR. SEGAL: Yes, I will, your Honor? 

20 

THE COURT: Anything fuither, gentlemen? 

21 

Good night. I will see you tomorrow morning 

22 

at 9:30. 

23 

(Adjournment ta*en to June 7, 1974 at 9:30 a.m.) 

24 


25 
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UNI. ATFS OF AMERICA 

v. 74 Cr. 447 

MILTON COHEN, et al. 

June 7, 1974 
9:30 a.m. 

(The jury reassembled to continue their 
deliberations.) 

<10:50 a.m. In open court; jury not present.) 

THE COURT: Gentlemen, I have received a note 

i 

from the jury which reads as follows: 

M Your Honor, the jury respectfully requests a 
copy of Mr. Cohen's letter to Mr. Frankel stating • Do not 
release.' Could we also have drafts of the press releases. 
Thank you. Miss Short." 

I would direct Miss Kruger to mark this note from 
the jury as Court's Exhibit 8. 

(Note marked Court's Exhibit No. 8.) 

THE COURT: In response to Court's Exhibit 8, 

I propose to send in to the jury Government's Exhibits 84 
in evidence, 87-B, -C, -D and -E, all of which are in 
evidence. 

MR. SEGAL: Your Honor, I would have no objection 
to 84 in evidence. I believe that conforms to it — nor 
of 87-B, and I believe that conforms to it. 
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With regard to 87-C, I would propose that if 
there is — that in order to conform with the press release 
request that only the actual document relating to the 
draft of the press release and not the appended exhibits, 
which is a Phone-O-Gram with the name Stanley Duboff on it 
and a client form of Bass & Company be submitted. So I 
would ask that be restricted to merely the draft which 
appears in 87-C. 

MR. BLOCKt i joir in that objection. 

I 

MR. ROBSON: I join in that objection by Mr. 


Segal. 


THE COURT: I am going to send in the complete 
exhibit. The exhibit was admitted as a whole and 1 am 
not going to attempt to remove portions of it. 

You have your exception. 

MR. SEGAL: With regard to 87-D, I would object 
to this entire document since it consists of £. public 
relations record sheet and actual press release, another 
form sheet of Bass & Company, an additional press release 
and another form sheet of Bass 6 Company, and there is an 
additional press release at the end of it. 

No one of the documents contains a draft of 
anything. These appears to be merely administrative sheets 
of Bass and the actual press releases. 
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I, of course, would have no objection to merely 
the press releases going in.- but they have those already. 

I would object to the cover sheets w^ich are appended 
to 87-D. 

MR. FEFFERt Your Honor, this very clearly, from 
the notations on it, was a draft, maybe the very last 
draft that was sent out for approval. It was admitted 
in evidence and the jury requested it, and I think they 
should have the entire exhibit they asked for. 

I 

MR. ROBSON: I join in Mr. Segal's objection. 

MR. BLOCK: I join in it, too, sir. 

THE COURT: I note the cover sheeu which does 
indicate, among other things, "Draft by R. Frankel; Date, 
May 7, 1969." 

MR. FEFFER: The testimony was to that effect, 
as well, your Honor, vrhen it was received. 

THE COURT: I am going to overrule counsel's 
objection and send in 87-D to the jury. 

You have your exception. 

What about 87-E? 

MR. SEGAL: With regard to 87-E, the top pc: ere 
appears to be, again, an administrative sheet, which I 
would object to. There is a draft on white copy paper 
with red ink markings, writing, as well as pencil marks, 


a 
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and I have no objection to that. 

Thun that is followed by a letter of Barbara 
‘ mphrey's, which I would object to. This doesn't in any 
way conform to it, and particularly since on the reverse 
side of that document there is a notation which indicated 
okayed by Cohen and Deutsch, and Albert Malmon, ten 
copies. I don't believe this is a draft nor does it 
represent a draft at all. 

There is next another administrative, public 
relations record sheet, which I would object to, and, 
finally, there is apparently a completed release which is 
again not a drrft. 

I would, therefore, object to all of the documents 
in 87-E with the exception of what is clearly a typewritten 
and handwritten white copy sheet with red ink notations. 

THE COURT: Mr. Block? 

I 

MR. BLOCK: I just wanted to look at this, your 
Honor, for a moment. 

THE COURT: Of course. 


(Pause.) 

. 

MR. BLOCK: Your Honor, I have n o objection to 

this document, 87-E. 

MR ROBSON: I jo_n in Mr. Segal's objection, 


t your Honor. 
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THE COURT: The objection to 87-E made by Mr. 
Segal and joined in by Mr. Robson is overruled. 

I am not going to remove a portion of the 
exhibit. I am going to send in the entire exhibit as it 
was received in evidence. You gentlemen have your excep¬ 


tions. 


Miss Kruger, would you deliver 84 and 87-B,-C,-D 


and -E to the marshal? 

o 

THE CLERK: Yes, your Honor. 

I 

THE COURT: Thank you, gentlemen. 

(Recess.) 

(At 11:50 a.m., a note was received from the 
jury.) (In open court; jury not p- ->er.t.) 

THE COURT: Gentlemen, I have received another 
note from the jury and the note reads as follown: 

"Your Honor, the jury respectfully requests 
Government's Exhibit 50 and Duboff's Exhibit Y. Thank 
you. Miss ..hort." 

Miss Kruger, would you mark this as Court's 
Exhibit 9, please. 

(Note marked Court's Exhibit No. 9.) 

THE COURT: I have been handed Government's 
Exhibit 50, which is in evidence, and Defendant Duboff's 
Exhibit Y, which is in evidence. I am prepared to send both 
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of these exhibits to the jury in response to the jury's 
request. 

Is there any objection? 

MR. ORENSTEIN: All courlei concur. 

THE COURT: All counsel consent. 

Mis3 Kruger, give these two exhibits to the 
marshal and have him give them to the jury. 

(Recess.) 

(At 12:20 p.m., a note was received from the 

I 

jury.) 

(In open court; jury not present.) 

THE COURT: Gentlemen, I have received another 
note from the jury which reads as follows: 

"Your Honor, if a count consists of several 
points (i.e., A, B, C, or l, 2, 3, etc.), and wa reach a 
verdict or* one point, i3 the charge that: The entire 
count is found accordingly? Miss Short." 

* 

I direct that this note be marked Court’s 
Exhibit 10 for identification. 

(Note marked Court's Exhibit No. 10.) 

THE COURTt Gentlemen, I suggest that since the 
jury has now gone to lunch, we consider a response to this 
ntoe in the form of a note going into the jury inquiring, 
4 in substance, which count or counts the jury is referring 
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to, because I can see a difference in the response we would 
make if the jury were inquiring sbout the conspiracy 
count as opposed to the substantive court. 


Therefore, I would ask that you all think on 
the subject of the note and the response we would give 
the jury and I will meet you back here in the courtroom 
at five minutes of 2:00, since the jury is due back from 
lunch at approximately 2:00 o'clock. 

Is that satisfactory? 

I 

MR. SEGAL: Yes, your Honor. 

MR. FEFFER: Yes, your Honor. 

(Recess.) 

(2:00 p.m.: In open court; jury not present.) 

THE COUilT: Good afternoon, gentlemen. When 
we recessed, I askod counsel to return at five minutes 
of 2:00, before the jury got back from lunch, and so far as 
I know the jury is not yet back fro* lunch, and the 
reason for my request was to consider further the note 
received from the jury as they were going out to lunch, 

O 

which is Court's Exhibit 10. 

The way we left it, the Court will send a note 
in to the jury, which I have written out, and which would 
read as follows: 

June 7, 1974, 2:00 p.m. Members of the jury. 
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Which count or counts are you referring to? Judge Ward. 

You have had an opportunity to consider the 
matter during the luncheon period. Is there any counsel 
who finds that this would be objectionable as a first-step 

response to the jury's note? 

MR. BLOCK: Yes, your Honor. I believe that all 

counsel agree that the answer to the note should be 'no." 

THE COURT: Well, before lunch you all agreed 

that it should be "yes." 

I 

MR. BLOCK: We have discussed it and we have 
changed our minds. 

I might point out, in support of that, that 
I would like to direct your Honor'a attention, for example, 
to a couple of subsections of Paragraph 11 in the conspiracy 
count, which is the means, and if your Honor would look, 
for example at Paragraph B, 11-B, or 11-C, it could be 
that the jury is focusing on those paragraphs which are 
not really directly involved in the possible overall 
conspiracy that they could find, and I think there 
are similar paragraphs elsewhere, like, for example, -D. 

That is my view, and undoubtedly my colleagues 

have something to add. 

THE COURT: What harm would be done by my making 
4 the interim inquiry? 
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2 

MR. BLOCK: I don't think it would solve the 


3 

problem. 


4 

Suppose they come back and say it is Counts 1, 


5 

2 and 3, or all the counts? You still would have the 

1 

6 

same problem. 


7 

THE COURT: Suppose they are considering the 


1 ) 

conspiracy count? 


9 

MR. BLOCK: Then we still have that problem. 


10 

THE COURT: I thi>k there may be a different 


11 

1 

response depending on whether they are considering the 


12 

conspiracy count or one of the three substantive counts. 


13 

MR. BLOCK: The substantive counts incorporate 


14 

by reference the conspiracy count — 


15 

MR. SEGAL: I agree that the answer has to be 


16 

''no," under the circumstances. 


17 

In as.:.sing this note, we felt that the initial 


18 

effort to determine which of the paragraphs the jury may 


19 

be addressing their inquiry to would still leave us with 


20 

the same dilemma, because if it is to Count 1, we do not 


21 

know what paragraph the jury is talking about, we do not kno 

w 

22 

if the charging paragraph to which they may be referring 


• * 2S . 

is an integral part of another paragraph, or if because 


24 

of the kind of exhibits they have asked about, namely, 


25 

exhibits which relate, in part at least, to misrepresentatio 

ns, 
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whether or not that jury may not be concluding that 
because they find that there may be false statements 
in some of the press releasee or in the back-up material, 
the drafts of the press releases, that if they find there 
are false statements there that that in seme way allows 
them to reach a conclusion that, therefore, a paragraph 
or a portion of Count 1 is proven. 

Now, that is not so. The fact that there is a 
false statement on the draft or a false statement, as they 

I 

determine it, on the actual press release, doesn't mean 
that thereby a conspiracy to use false statements i.i the 
sale of securities has been reached. 

So we will really not be throwing any light on 
it if we inquire further into what the jury is thinking 
about and we can only muddy the waters, and since we 
don't know which of the charging paragraphs are the basis 
on which tfciey are asking this inquiry — because the same 
problem arises with regard to the substantive counts, the 
suggestions that no inquiry be made relating to which of 
the counts they are talking to, but, rather, if anything, 
the Court should merely reread, if it deems it appropriate, 
those portions of the charge which relate to the conspiracy 
and the elements that have to be found on the conspiracy 
and those portions of the Court's charge which relate to 


SOUTHERN DISTRICT COURT REPORTERS U S COURTHOUSE 
EOL«T SQUARE, HE* TORK N T. CO 7 *S§0 


) 





rmnch 


1669 


5393 


the substantive counts and the elements which have to be 
found in the substantive counts, but the nub is that 
any one paragraph doesn't allow them to reach a conclusion 
unless they fin* that the central conspiracy is found, or 
they may be looking at multiple conspiracy things, w^th 
this kind of inquiry. 

I think it is too dangerous for us to conjecture. 
If there is a short answer, it has to be "no," because 
we don't know what they are talking about. The short 

I 

answer may very well be merely, instead of asking them 
where they are, to give them the Court's direction as to 
what is supposed to be done as fax as their considerations 
are concerned with the elements that have to be found on 
the conspiracy count, and those elements which have to be 
found on the substantive counts, and no more, and let them 
go back then and resolve for themselves. 

Once we start to give them ''yeses" or "noes," 
we are perhaps undercutting the whole thrust of what it is 
they have to find, namely, that there was a conspiracy to 
manipulate or deliver false statements, et cetera, or a 
substantive count whose objective was a particular item, 
and it is for that reason that what seemed to be a simple 
solution to the problem has been reversed in our thinking 
*nd the suggestion made is the one I have indicated. 
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MR. ROBSON: I have nothing to add to what Mr. 


Segal aaid, your Hono::. 

We discussed this and this is our combined 
opinion. The only thing 1 would add is that I think 
there should be read to the jury that portion of the charge 
which dealt with multiple conspiracies. 

THE COURT: I don't know why you gentlemen 
unanimously decline what I think is a very reasonable 
suggestion, to find out what counts they are talking 

I 

about, and then we can deal with it. 

I heard coinmentb now, "Tell them about the 
conspiracy count," and if they are interested in the 
consoiracy count, I will them them about that, but I can t 
guess either, and my attempt is to gain enlightenment, 
which is by a suggested note, to find out which counts 
they are talking about, and I may get no enlightenment, 
but that seems to result in you gentlemen telling me you 
guess they must be talking about single or multiple 
conspiracies. 

They might be talking about Count 4, for all 


I know. 

MR. ROBSON: They could be talking about any 
count or paragraph, and rather than highlight anything, 
we think giving them the elements of both the conspiracy 
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and the substantive counts will cover everything they 
need to know. 

THE COURT: Mr. Feffer? 

MR. FEFFER: Your Honor, I have no objection to 
the note, basically. I think, for example, the note in 
itself may not be necessary because, for example, take 
Count 2, I think the same answers would be given by the 
Court with respect to Count 2 and I think you already 
gave it in your charge, that they have only to find one of 

I 

the mailings there. 

# 

Count 3 contains only one mailing. 

With respect to Count 4, you take the five 
numbered items in Count 4 and you only have to find one 
of those. 

So, I think the answer the Court would give would 
be the same regardless of whether it was Counts 1, 2, 3 
or 4. 

THE COURT: What do you suggest the answer 

should be? 

MR. FEFFER: Precisely as your Honor charged 
already and as the Court has taken from the charge before 
the luncheon recess, and that is the relevant portion to 
be given to the jury. 

I have no objection to the note going in, 

•outmern oistrict COURT REPORTERS. U.S. COURTHOUSE 
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because if they are actually concerned with the conspiracy 
count and they tell your Honor that, then I would agree 
with Mr. Segal, that the points we picked out before lunch 
should be read to them, but I think it is a useless 
exercise to sit here and read the substantive counts, 
conspiracy counts and other parts of the charge if we can 
get a simple answer as to what count or counts they are 

concerned with. 


THE COURT: Just taking what happened before 

I 

lunch and after lunch leads me to conclude that the 
question in itfs present form is confusing to us. 

The only simple way I can suggest any enlighten¬ 
ment is the note which I proffered and unless someone can shjow 
me where that is prejudicial in some way, I will send this 
note in to the jury when they return, wnich is, again, 

"Which count or counts are you referring to? 

MR. SEGAL: Your Honor, the note is unexceptional.| 

I don't except to it. 


All I am saying is that we are going to be right 
back here with the very thing we are discussing — 

THE COURT: If they say Count 1, then we can 
take and focus on the matter of the conspiracy count. 

If they say all the counts, I grant you, we are 


probably in the same posture we are in now, and if they say 
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2 

one or more of the substantive counts, we may also be able 


3 

to assist thesi, and the purpose of my sending the note in 


4 

is, frankly, to attempt enlightenment, and I wanted to do 


5 

it in a way which is not suggestive or to slant matters 


6 

in any way and, therefore, I thought the suggestion 


7 

which wf had discussed just before we broke for lunch. 


8 

which basically was to do it in two setps, made a lot of 


9 

sense. 


10 

I will hear you, once the response comes out. 

I 


11 

MR. SEGAL: Your Honor, the only problem I 


12 

have is that this jury can't be wise enough — impossible 


13 

for it to be wise enough, to know they may have different 


14 

considerations relating to Count 1 than they would have 


15 

to Counts 2, 3 and 4, and if we give them an answer on 


16 

Count 1, the conspiracy count, and they only have to find 


17 

as the count reads, one element, and therefore they get 


18 

the whole conspiracy count, they may reach that same con¬ 


19 

clusion with regard to 2, 3 and 4, and that would be an 


20 

erroneous conclusion, because their feeling may be that 


21 

there are just different counts charging different 


22 

charges, and not appreciate that under the law they have 


■V » 23 . 

an obligation to do more than with regard to the substantive 


24 

counts, and for tha t reason, if we query what count it is. 


25 

.particularly when ve know they are thinking iike this,and 
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they come back and gay it is the conspiracy count, yes, 
it enables us to tell them what they should consider, 
but what I am concerned with, what we are all concerned 
with, I think, is that they may use that in relating to 
their determination of 2, 3 and 4. 

THE COURT> Let me make a suggestion; I would 
add a first sentence to the note, wh^ch I think you will 
find unexceptional; 

"There are different considerations governing 

i 

the various counts. Which count or counts are you referring 
to?" 

We do agree there are different considerations 
governing the various counts. I would be willing to do 
that, because there are, and I can't say that they are 
identical. 

MR. SCHATTEN: Your Honor, I have a hearing 
at this time in front of Judge Tyler, and Mr. Feffer has 
agreed to handle things. 

THE COURT: Of course, Mr. Schatten. Good luck. 

What about that, making the note, and I will take 
language from you, "There are different considerations 
governing the various counts. Which count or counts are 
you referring to?" 

MR. FEFFER; I would object to that, your Honor, 
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because I don't believe, with respect to the question we 
have, that there are different considerations for each 
and every count. 

I think, for example, as your Honor charged 
already quite clearly, that they could find one mailing 
in Count 2, they could fine one of the four or five 
elements in Count 4, and that is sufficient on both of those 
counts. I think that is suggesting just the opposite. 

I think we have a note from the jury and we shoulc 

I 

ask which count they are referring to because this will 
suggest things that may not be true. 


MR. SEGAL: Your Honor, the Government is wrong 


on the law. 


Obviously, this jury is looking at elements 
and not whether a single mailing count will suffice, what 
they are looking at and what the Court has already said 
is 'You must find each of three elements in regard to one 
count." That is where the Government is off in its 
calculation as to the response here. 

When the Court says we agree, I think we agree 
because we are really focusing on a juror saying, "What 
do 1 have to find as to Count 1 or 2?" 

As the Court indicates, those two sentences 
^it has proposed, is something we would agree to. 
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THE COURT: You would agree to that? 

MR. SEGAL: To the note the Court read with the 

two sentences. 

¥ 

MR. BLOCK: Yes, sir. 

MR. ROBSON: I will accept that, your Honor. 

THE COURT: We are sending in a note with those 
two sentences. I will rewrite the note and read it to you 
as soon as it is done. 

(Pause.) 

I 

THE COURT: I have prepared the following note: 
“June 7, 1974, 2:15 p.m. Members of the jury: 
There are different considerations governing the various 
counts. Which count or counts are you referring to? 

Judge Ward." 

I suggest that we send the Court's note back 
in to the jury with their note, so that they have the two 
things together. 

Is that satisfactory? 

MR. SEGAL: Yes, your Honor. 

MR. BLOCK: Yes, your Honor. 

MR. SEGAL: Your Honor, what number is the jury's 

request? 

THE COURT: Count's Exhibit 10 for identification. 
MR.- SEGAL: What number request is that, the 
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THE COURT: Do you want to mark the note? 

MR. SEGAL: Yes, your Honor. 

(ff the record. 

(Discussion off the record.) 

THE COURT: Miss Kruger, would you check and 
advise Mr. Segal of the number of requests? 

Would you mark the note which is going in to the 
jury, handwritten by the Court, as Court's Exhibit 11 for 

I 

identification. 

Is that agreeable, gentlemen? 

MR. SEGAL: Yes. 

MR. BLOCK: Maybe it should be done after it 
comes back out. 

THE COURT: Let's wait. Send it in and when we 
it back, Mr. Block, we will mark it. 

(Recess.) 


SOUTHERN OIST RtCT COUNT REPORTERS U.I. COURTHOUSE 
FOLEY SQUARE. NEW YORK, N.Y. CO 7.4SS0 





1678 


5402 


elmch 1 

(4:05 p.m.: In open court; jury present.) 

THE COURT: Good afternoon, ladies and gentlemen. 
THE CLERK: Members of the jury, will you 
please answer as your name is called. 

(Roll called - all present.) 

THE CLERK: Madam Forelady, has the jury agreed 

upon a verdict? 

THE FORELADY: They have. 

THE CLERK: What is your verdict as to Milton 

I 

Cohen, Count 1? 

THE FORELADY: Guilty. 

THE CLERK: As to Bernard Deutsch, Count 1? 

THE FORELADY: Guilty. 

THE CLERK: As to Stanley Duboff, Count 1? 

THE FORELADY: Guilty. 

THE CLERK: How do you find as to Milton Cohen 
on Count 2? 

THE FORELADY: Guilty. 

THE CLERK: Bernard Deutsch, Count 2? 

THE FORELADY: Guilty. 

THE CLERK: Stanley Duboff, Count 2? 

THE FORELADY: Guilty. 

THE CLERK: Milton Cohen, Count 3? 

4 THE FORELADY: Guilty. 
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THE CLERK: Bernard Deutsch, Count 3? 

THE PORELADY: Guilty. 

THE CLERK: Stanley Duboff, Count 3? 

THE PORELADY: Guilty. 

THE CLERK: Milton Cohen as to Count 4? 

THE PORELADY: Guilty. 

THE CLERK: Bernard Deutsch, Count 4? 

THE FORELADY: Guilty. 

THE CLERK: Stanley Duboff, Count 4? 

THE FORELADY: Guilty. 

THE CLERK: Ladies and gentlemen of the jury. 


listen to your verdict as it now stands recorded. 

You find the defendants Milton Cohen, Bernard 
Deutsch and Stanley Duboff guilty on all counts. Counts 1,2 
and 4, and so say you all. 

THE FORELADY: So say we all. 

MR. SEGAL: Your Honor, may the jury be polled. 


3 


please? 

THE COURT: Indeed. 

Miss Kruger, would you poll the jury, please? 

THE CLERK: Ladies and gentlemen of the jury, 
you find all defendants, Milton Cohen, Bernard Deutsch and 
Stanley Duboff guilty as charged in all four counts. 

(Each juror, upon being asked, "Is that your 
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verdict," replied in the affirmative.) 

THE CLERKt So say you all. 

THE COURT: Miss Kruger, would you take from our 
forelady the form verdict, which I assume has been filled 
out and signed, and would you file it as the next 
Court's exhibit. 

(Court's Exhibit No. 11 was marked.) 

THE COURT: Ladies and Mr. Caruso, this has been 
a long trial. You have seen many witnesses. You have 

i 

been shown, had read to you many exhibits. We started 
this case on April 23, 1974. This is now June 7, 1974. 

This jury was one of the most devoted juries 
I have had the experience to work with, either as a lawyer 
or as a judge. Every morning when you were supposed 
to be here — and I include your four colleagues who are 
no longer will you — all sixteen were here. Through 
days that were long, sometimes hot, you sat and paid 

strict attention to everything that occurred. 

* 

A normal tour of jury service is two weeks. You 
served much longer than that. You served loyally; your 
service was much appreciated by the Court. 

1 know 1 have received two notes from two of the 
jurors and letters will go out on those to employers and 
4 to the individuals because I know that employers also have 
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MR. SAGOR: Ready for the Government, your Honor. 
THE COURT: I want to thank you gentlemen for 
assembling on what was relatively short notice. The reason 
I asked you to assemble this morning was that when we 
recessed on Friday, there was one matter open which I 
indicated I would try to get to as promptly as possible, 
and that was my review of the grand 1u ry minutes, which I 
indicated on Friday had been turned over to me by the 

Government a day or so before, but had not been reviewed by 

me. 

Since we last met, I have read through the grand 
jury minute, which were presented to me by the Government. 

Before I go forward, I would like one representation 
from the Government, which was not necessarily clear to 
"..from the grand Jury minutes, since the testimony which I 
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-eviewed began as early as May 23, 1973, and some was 
presented as late as November 20, 1973. I want to be certain 
that all of the testimony was presented to the same grand 


jury, 



MR. SAGOR: Your Honor, my name is Elliot Sagor, 


Mr. Feffer, as you know, had to be away. I checked with 
my colleague and co-counsel, Mr. Schatten, and we are just 
not sure, your Honor. We will have to find out by the end 
of the day if it was a longer grand jury than thirty days. 
If it was not, then obviously the earlier testimony could 
not have been presented to the jury. If it was, it usually 
is stamped on the face, but sometimes, unfortunately, it 
is marked on a little piece of paper affixed to the exhibit 
which sometimes falls off. We will have to check further. 

It may well be, whether the earlier testimony was 
presented or not, there may well be more than sufficient 
evidence on material that obviously was before the grand 


jury. 



THE COURT: I am commenting on the aggregate, 


although, as I say, some of the minutes on their upper 
left-hand corner indicated the identity of the grand jury, 
and among those are minutes which were made available to 
the defense in the form of 350° material. 

I had noted, for example, that Government's 
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Exhibit 3508, which is the testimony of Alvin S. Malinon 
on June 8, 1973, in the upper left-hand corner of Page 1, 
it says "r-e-g jury." 

The transcript of Government's Exhibit 3501, 
which is the testimony of Hugh W. Deane, which appears to 
have been given on November 2, 1973, says, in the upper 
l e ft - hand corner, "O-c-t apostrophe 72 s-p." 

That would appear to me to indicate an October 
1972 special grand jury. 

Those are the only designations which appear on 
the transcripts I have been given. 

There are some transcripts in the group which 
do not contain any specific designation. 

I think it would be appropriate, Mr. Sagor and 
Mr. Schatten, if I note for the record by name, by date 
and where it is 3500 material by 3500 exhibit number, and 
where it is not 3500 material by the number of pages of 
testimony, the material which I read. 

In other words, I want it identified in that way. 

I would expect to give the name of the witness, date of 
the transcript, and either the 3500 number of, where it was 
not 3500 material, the number of pages. I think this will, 
for the record, identify the material which I looked at. 

4 . Is that satisfactory? 
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MR. SAGOR: Yes, your Honor. 

THE COURT: The material which I looked at 
included testimony of Alvin S. Malmon on June 8, 1973, 
Government’s Exhibit 3508: testimony of Huqh W. Deane on 
November 2, 1973, Government's Exhibit 3501; testimony 
of Georgia M. Nelson on May 1, 1973, Government's 
Exhibit 3512; testimony of Bernard Shwidock on November 8, 
1973, Government's Exhibit 3519; testimony of Bernard 
Shwidock on November 16, 1973, Government’s Exhibit 3518; 
additional testimony of Bernard Shwidock on November 16, 

1973, Government's Exhibit 3517; testimony of Stewart 
Schiffman, dated October 31, 1973, consisting of ten pages; 
testimony of John R. Hurley, dated October 26, 1973, which 
is Government's Exhibit 3545; testimony of John M. Butler, 
who is described, at least in part, as vice-president and 
apparently general counsel of Financial Programs, dated 
September 26, 1973, consisting, by my count, of forty-one 
pages; testimony of Lambert Hirsheimer, who, as you gentlemen 
will recall from the trial testimony, had been with 
Financial Programs, dated September 20, 1973, consisting of 
twenty-five pageB; testimony of Jules Moskowitz of the 
SEC on three separate dates, dated November 9, 1973, con¬ 
sisting of twenty-nine pages, November 28, 1973, consisting 
cjf seven pagee,- and November 20, 1973, consisting of eight 
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pages; the testimony of Fred Paul Mazzeo, dated November 16, 
1973, which is Government’s Exhibit 3569; testimony of 
George Van Aken, who had been with a company called 
International Venture Corporation. Mr. Van Aken testified 
on a number of matters and included in his testimony are 
matters which would be germane to the case tried here. 

That testimony was given on May 23, 1973 and consists of 
thirty-four pages. 

Next, testimony of Charles Joseph Peters, who 
is identified as a one-time commission salesman for the 
firm of R. j. Rosen. That testimony is dated September 6, 
1973 and consists of twenty-two pages. A portion of that 
testimony was germane to the issues which were presented 
at the trial of this case. 

The testimony of Leonard Thun, who was identified 
as president of Acrite Industries. The testimony was given 
on May 8, 1973 and consists, by my count, of forty-four 
pages, with the last page being designed 43a. A portion 
of Mr. Thun's testimony relates to the Richard Packing 
matter which was the subject of the trial before me. 

Finally, the testimony of Raymond Weiss, whose 
name is familiar, I believe, to you gentlemen, who had 
been with Allessandrini & Company, and that testimony is 
dated September 26, 1973, and consists, by my count of 
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•) 

nine pages. 


3 

MR. SCHATTEN: Your Honor, may you qive us the 


4 

date, once again, of the Mazzeo testimony? 


5 

THE COURT: Yes. 


, 6 

MR. BLOCK: 11/16/73. 


7 

THE COURT: November 16, 1973. 


8 

MR. SCHATTEN: Thank you, your Honor. 


9 

MR. SEGAL: Your Honor, during the course of the 


1° ! 

trial, there was one day when we had received testimony of 


11 

Mr. Anton. Was that not given to your Honor? 


12 

MR. SCHATTEN: My understanding is that that was 


j 

13 

not grand jury testimony, your Honor. I believe Mr. Anton 


14 

testified before the SEC. 


15 

_ T w 11 could 

MR. BLOCK: I h* 


16 

look. 


17 

THE COURT: You may do so, Mr Block. 


18 

I may say I have qiven you a complete rundown of 


19 

the material given to me. 


20 

MR. ROBSON: Mr. Schatten may be right. It may 


21 

be SEC testimony. 


22 

THE COURT:* Off the record. 


23 

(Discussion off the record.) 


24 

MR. SEGAL: We have 3538, your Honor, which is 


25 

tfr v Anton before the Securities and Exchange Commission. 
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MR. SEGAL: That is at least one transcript. 
This is the long one, which may very well have 


been interpreted as grand jury testimony. 

MR. BLOCK: I don’t have anything on that, your 

Honor. 


MR. SEGAL: That may be it, your Honor. It may 
have been this long SEC transcript. 

THE COURT: In any event, gentlemen, the material 
I have described to you is the material given to me by 
the Government and which I have read. 

After having read the material which I have just 
described, I have concluded that on the basis of this 
material the Government made out a prima facie case supporting 
the four counts of the information which, in turn, was a 
reduction in size of a sixteen-count indictment filed by 
the grand jury. The information and the indictment are, 
in my judgment, identical so far as the charges are 
concerned. So that, really, what I am saying is that the 
evidence presented supports both the original indictment 
of sixteen counts and the superseding information of four 
counts. 

The one matter which remains open is that i 
bev<; Viewed the evidence which I have read as having been 
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presented to one grand jury. Therefore, it will be neces¬ 
sary for the Government to identify which of the material 
was before the grand jury which voted the indictment, 
which later was waived and turned into the information 

on which we went to trial. 

There is -~ne other matter. I reviewed the grand 

jury testimony with a view to seeing whether there was any 
material there, particularly in the transcripts which were 
not made available to the defense, that is, the testimony 
of Stewart Schiffman, John M. Butler, Lambert Hirsheimer, 
Jules Moskowitz, George Van Aken, Charles Joseph Peters, 
Leonard Thun and Raymond Weiss, which could be considered 
Brady material. 

I found no material which could be considered 
Brady material in the record which was not already made 
known to the defense within the ambit of the Government 
exhibits which have been identified here as 3500 material, 
and which was turned over to the defense. 

So that I have concluded initially two things, 
that a prima facie case was presented and that there is no 
Brady material contained herein which the defense has not 

seen or was not given. 

That leaves me with the one open matter, 
whiqh is to ascertain from the Government which of the 
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identified testimony was heard by the grand jury 
which voted the indictment, which later became the infor¬ 
mation on which we went to trial. ' 

I would hear from counsel on this matter. 

MR. SAGOR: The Government, by the end of the 
week, will present, with copies to counsel, a letter to 
the Court, and if your Honor's ruling is unchanged, 
perhaps at the time of sentence your Honor will note for 
the record "unchanged" as opposed to meeting again, but 
we do want to contact Mr. Feffer, of course, and be certain 
of what we are representing. 

We will have it as soon as possible. If it can be 
done today, we will send it today. 

THE COURT: Very well. I understand your point. 

As I indicated, the transcripts make it appear 
testimony was presented before one grand jury which was 
denominated a special grand jury, and another which appears 
to have been denominated a regular grand jury. 

MR. SAGOR: Especially since it is not marked on 
the face of the exhibit, and I am glad your Honor qives us 
the opportunity to double-check. 

THE COURT: In that regard, so that the record is 
clear, there are a couple of transcripts so stamped, and I 
think I should-put that into the record now. I am glad 

SOUTHERN OISTRICT COURT REPORTERS, U S COURTHOUSE 

. _roi.Ev square, new torn, n.y. co t-mso 






I 


3 

4 


5 


1630 

10 rmmch 5 

you reminded me of that. 

The transcript of the testimony of George Van 

Aken is stamped on its face Exhibit No. — it looks like 
2 — and what appear to be initials, perhaps PSK, but 


6 

7 

8 

9 

10 
11 
12 

13 

14 

15 

16 

17 

18 

19 

20 
21 
22 

23 

24 


ft 



there could be an error on the initials, and below that, 
"August 31, 1973, U.S. Grand Jury SDNY." 

MR. BLOCK: Your Honor, I didn't get which 

testimony that was. 

THE COURT: That was the testimony of George Van 


Aken. 

MR. BLOCK: An exhibit on August 31, 1973? 

THE COURT: That is correct. 

In addition, the transcript of the testimony of 
Leonard Thun is stamped Exhibit No. 1, again with initials 
I cannot make out, and under that,"August 30, 1973, 

U.S. Grand Jury SDNY.” 

MR. BLOCK: May I say something, your Honor? 

THE COURT: You may, Mr. Block. 

MR. BLOCK: I don't quite understand the reliance 
on Mr. Feffer. My understanding is that Mr. Feffer only 
came into the case after the return of the indictment and 
I believe it was Mr. Walker who presented this case to the 

grand jury. 

In the second place, it seems to me, your Honor, 
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that the best evidence as to what took place before tho 
grand jury and as to whether — and I think most significant! 
whether, for example, the testimony of Mr. Malmon given 
in June was brought to the attention of the indicting 

grand jury -- I don't have the date when the indictment was 
returned — 

MR. ROBSON: In the middle of December. 

MR. BLOCK: Whether the grand jury that voted 
the indictment had before it as an exhibit the testimony of 
Malmon, I think is a crucial thing here, and it seems to 
me that the best evidence of that would be the minutes 
which are kept by the secretary of the grand jury and which 
I would think are readily obtainable from the grand jury 
reporters. 

I don t see why we have to wait in suspense on 
a thing like this which is so vital to the interests of 
the defendants in the case. 

THE COURT: Let me hear if there are any other 
comments from the other defense counsel before we hear from 
the Government in response to all comments. 

MR. SAGOR: I would suggest, your Honor, we would 
find out. Obviously, the best place to look are the 
minutes. We will ask Mr. Feffer and he may know it is not 
SO,.or we will-find out from Mr. Walker. Sometimes the 
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minutes are not transcribed, but v/e will find out. 


3 

MR. SEGAL: Your Honor, the initial comment that 


4 

I would make is that the motion made in the course of the 


5 

trail was whether or not the charqes upon which we were 


6 

being tried in this courtroom, as fleshed out in this 


7 

courtroom, were the same items and was the same material 


8 

which had bee” presented to the grand jury initially. 


9 

which is slightly to the side of the finding that there was 


10 

a prima facie case made out before the grand jury, 


11 

because — 


12 

THE COURT: On all of the counts. So that 


13 

inherent in that, if you want it made clear for the record. 


14 

there is support in this total group of minutes for the 


15 

charges as this case was tried. 


16 

There were additional witnesses, as you can 


17 

appreciate, called at the trial. But assume the grand 


18 

jury minutes to be the skeleton, the entire skeleton, and 


19 

that is, in this Court's judgment, present. The skeleton 


20 

did not have on the flesh and skin, and that was added, I 


21 

would suggest, but I found in the totality of these minutes 


22 

the necessary elements to support all of the counts which 


23 

were presented here and which were given to the jury. 


24 

MR. SEGAL: Your Honor, we merely press the 


25 

, cpmment, and that is that it is our belief that a prima 
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facie case having been made out before the grand jury which 
returned an indictment which was unspecific, namely, an 
indictment which spoke merely to the words of the statute 
without any particulars included, as opposed to the trial 
of this case which included material we felt was newly 
arrived at and had never been presented to the grand jury, 
is the nub of what our motion was. 

We were saying, essentially, that regardless of 
what that grand jury heard, what the trial of this case 
was was different from what that grand jury heard. That 
grand jury may have heard sufficient evidence to return an 
indictment general in terms in the nature of the indictment 
we had in this case, but these defendants were entitled to 
be tried on the basis of the same material — not the iden¬ 
tical material, but at least the same material that was 

presented to the grand jury. 

Otherwise, your Honor, it would be possible for 
the Government to present two types of cases, one to a 
grand jury, and then come into a courtroom and try another 
case. In effect, the Government would be conceiving its 
own case at the very trial, and that was the nub of what 
it was we were asking the Court to review. 

Secondly, as the Court understands and knows, 
there have been five indictments. Of necessity, the 
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Government was presenting a conglomerate of material to 
a number of sitting bodies, and that, of course, is something 

we will find out. 

The question becomes whether it is the quantity 
rather than the quality that the grand jury is acting on 
and query whether or not having heard materials with regard 
to each of the other four, including this one, that qrand 
jury is reaching an opinion which is an ordered opinion 
based on what it is hearing on this case, or whether it is 
a type of consideration in which this falls along with the 
other, and for that idea I would cite some of the 3500 
material that we did see, and that would indicate that there 
had been interrogation of a witness as to Stocks A, B and C, 
and then a question occasionally, "Now, does that same 
thing apply to Richard Packing," and there would be a "yes" 

answer, and that was it. 

So that we were concerned about that type of 
information and that type of decisional bases for a grand 
jury, and whether or not they are making up their minds on 
Richard Packing or they are making up their minds on what 
is a plethora of material which may be confusing and 
unspecific enough so that the grand jury is not really 
considering a specific case, and we would urge that these 
defendants, as'is their right, are entitled to have each 
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matter separately considered, or at least segregated to 
be considered separately, even if, of necessity, the 
witnesses lap over and speak about a number of cases. 

The third thing that comes to mind is, in looking 
at the dates of Mr. Moskowitz' testimony, November 9th, 
November 20tn, and November 28th, Moskowitz* testimony, 

I have to conclude, is hearsay testimony before that 
grand jury — 

THE COURT: Not where related to admissions, 
which was part of the testimony. 

MR. SEGAL: I see. 

THE COURT: There are admissions contained therein, 
I would mention that to you because I recognize when 
someone known to you and known to the Court as an employee 
of the Securities and Exchange Commission testifies, 
you might immediately conclude that it was all hearsay, 
but there are admissions made to Mr. Moskowitz. 

MR. SEGAL: I see. 

Then, speaking as I am, without knowledge of what 
is contained in the grand jury minutes, I would just point 
to that factor to determine whether or not the grand jury 
which indicted was the grand jury before whom this 
Moskowitz material was presented, and the question is 
whether or not*it was also the grand jury that hears suf- 
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ficient evidence in and of itself to reach a conclusion. 

My thought is that having presented to a number 
of bod* s, the Government was then forced to present some 
coherent picture to one body, or at least try to do so, 
and what they may have done, from just looking at this 
list, is to take some Shwidock testimony on November 8th and 
November 16th, slug just the Shwidock testimony into that 
grand jury, and then lard it over with Moskowitz, and 
at that point bake their own cake, and we would ask the 
Court to examine that particular factor. 

THE COURT: Well, I think I have indicated in my 
prior statements that the Government has been requested 
to indicate which of the material which I have reviewed 
was before the grand jury which voted the indictment 
which then became the information in this case. 

Is there anything else, Mr. Segal? 

MR. SEGAL: I believe that is it, your Honor. 

The last note I made to myself is just the complete 
grand jury minutes versus the portions, and I believe I 
have covered that point in some little detail prior to this, 
and I believe that is really the basis that we would ask 




the Court to consider this motion on. 

THE COURT: I would suggest that point is one you 
m^ght want to put into the motion papers which you are 
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preparing for submission a week from this Friday. 

I do not agree with the proposition which you urge 
here, that only one matter may be presented to a grand "jury 
as opposed to a trial jury. I have difficulty accepting 
that legal argument, and I think if you have any hope to 
prevail on it, you might want to incorporate that 
argument into your motion and support it, if you can, with 
some cases or other material. 

I don't recall, sitting here now, that I have 
®ver really sat down and read a case whore that particular 
point was articulated. 

MR. SEGAL: I am saying, your Honor, not that 

the Government is bound to present one item at a time. 

As a practical matter, we know one grand jury sits and 
this is as to a number of disparate matters, but as to this 
case it is whether or not this grand jury can be presented 
three or four indictments, having heard a spectrum of 
witnesses come in talking about a spectrum of cases or a 
spectrum of stock situations. That is really what I am 
saying. 

~o long as that jury reaches a conclusion on the 
basis of what is before it and can intelligently untangle 

the tangle, then I have no quarrel with the fact of the 

jjiry hearing multiple situations at the same time. It is 
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merely on what basis are they making up their minds and 
how they are doing it, very much as a court of appeals will 
say at different times, "We don't know what the jury 
decided, but if they decided on this basis, then it is no 
good and we won't guess about the basis of their decision, 
and therefore try it again or toss it out." 

On what basis did the grand jury, just as the 


pettit jury, make up its mind, and if its decision can't be 
untangled, we would say the same relief the court of appeals 
administeres in the situation I cited could possibly 
be considered in this situation. 

MR. ROBSON: Your Honor, I would like to expand 
briefly on what Mr. Segal said. 

Before I get to that, however, Mr. Sagor suggested 
that perhaps at thetime of the sentence your Honor could 
advise us what our position was with respect to this motion 
after learning when the various witnesses appeared before 
the grand juries. 

I think I would like, one, to know what the finding 


is by Mr. Sagor, and then to have your Honor's ruling as soon 
as possible in order to have an opportunity to review it. 

THE COURT: You will note I tried to review the 


testimony and present my views to you as early as possible, 
apd I would continue in the same vein. 
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So that, Mr. Sagor, if you, by letter, would 
advise counsel, I would then suggest that I would qive you 
gentlemen the option of my calling you in again or my 
writing you a brief letter. I think it is better, although 
it is a slight inconvenience to you, if i call you in. 

Do you have a preference, Mr. Robson? 

MR. ROBSON: I don't, really. i think at that 
point it might be sufficient if we are only talking about 
one or two witnesses who were not before the qrand jury, 
if you would simply advise us of the fact that you adhere 
to your decision. If there is a substantial discrepancy 
between the group of witnesses you have and those who 
appeared before the grand jury, perhaps we might want an 
opportunity to be present. 

THE COURT: I would suggest, just scanning the 
dates, that the bulk of the testimony was presented between 
late September and late November 1973. I just mention 
that as a recap of what I had said earlier, and I will 

await the report from the Government and will thereafter 
advise you. 

If my advice is brief, I think we can do it in 
some written form. I might either write a letter of file 
a very brief memorandum and order which might be helpful 
to you, and, of course, see to it that each of you received 
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a copy. 

MR. ROBSON: I would like to expand on what Mr. 
Seqal said, because I find myself feeling somewhat 
thwarted by the Court's decision -- you may have intended 
to, and perhaps you have, but I don't feel it is directed 
really to the problem I see and the objection I had in the 
trial of this case, and I think I can explain it best by 
using what I consider to be the critical example of what 
transpired. 

The principal misrepresentation, as set forth 
by the Government on several occasions during the trial, 
and Mr. Feffer stated this was the essence of the Government' 
case, was the misrepresentation relating to the number 
of franchises sold, whether or not that many had been 
sold, the press releases, and so forth. The significance 
of that piece of testimony, that testimony in the trial, 

I think was highlighted by the exhibits requested by that 
jury. The only exhibits that related to misrepresentation 
that they ever asked for was the annual report and the 
April 1970 press release, which dealt specifically with 
a 200 franchise representation. 

It is my position and my theory and I think it 
is what Mr. Segal and Mr. Block have been uring all along, 
that where - basic misrepresentation is charged by a grand 
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jury as the basis for the crime, that the Government is 
obligated to try that case, that misrepresentation. This 
is not to say that the misrepresentation can't be fleshed 
out and there can't be supportive material presented, but 
I don't think that these defendants can be tried on a 
charge before the grand jury which doesn't relate, for 
example, to those 200 franchises. If the grand jury was 
not presented with evidence of the statements that 200 
franchises were sold and evidence that there was no such 
sale, and from what your Honor read to me, I can see there 
was no testimony before any grand jury that no such sales 
were ever made, because none of the witnesses related to 
the negative aspect of that representation appeared before 
the grand jury. 

What happens is, we have been convicted possibly — 
and it looks pretty likely — on the basis of one major 
misrepresentation which the grand jury never heard, and I 
don't think that a charge of general misrepresentation 
constitutes a skeleton on which the Government then has 
the right to lay flesh and muscle as it goes along in the 
form of representations or misrepresentations that they 
conceive as they go along during the trial, because then 
we are being faced with a trial on charges which the grand 
jury never considered, and that really is the heart of our 
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that would be insufficient corroboration or insufficient 
proof of the commission of a crime, and, therefore, there 
would not be a prima facie case, despite the admissions. 

That is the only point I want to make, your 


Honor. 


THE COURT: I would be inclined to disagree with 
the last point that you made, Mr. Bloc, but obviously 
this is a matter which I will consider further. 


Just one moment, and I will hear if the Government 
has anything they wish to say. 

(Pause.) 

THE COURT: Mr. Sagor, is there anything you wish 


to say before we recess? 


MR. SAGOR: No, your Honor. 

THE COURT: Then I will expect to receive a 
communication from Mr.Sagor or from Mr. Feffer, if he is 
back in a day or so, with copies to all counsel, indicating 
the witnesses and testimony which was presented to the 
grand jury which voted the indictment. 

I have in mind the arguments of counsel, as made 


this morning, and I will be considering them, and, finally, 

I would suggest, Mr. Segal, on this point that you made 
orally about the mass of material being presented to the 
.grand jury, that you incorporate that together with authoritiJ 
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in the motion which I know you will be presenting. 

Is that satisfactory? 

MR. SEGAL: Yes, your Honor. 

THE COURT: The purpose fcr which this Court 
was convened this morning havinq been achieved, in part 
anyway, we stand adjourned. 
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THE COURTt We begin with Mr. Cohen's case and 
then we will proceed to Mr. Duboff's case. 

I would suggest that the first order of business 

t 

would be the motions which counsel requested and the Court 
agreed would be deferred and presented orally this morning, j 
MR. BLOCK: I would like to address myself, in 
the first instance, your Honor, to the motion for a new 
trial pursuant to Rule 33 of the Federal Rules of Criminal | 

l 

Procedure and of course the rule states that the Court may 
grant a new trial in the interest of justice and the cases 
talk about a new trial having to be ordered for errors in 

» 

the course of the trial which deprived the defendant of a 

I 

fair trial and because the verdict, if that is the case, was 

i 

against the weight of the evidence, and it seems to me, your 

Honor, that that rule essentially is a rule that is directed ; 

I 

to the conscience of the Court in connection with evaluating | 

I 

the question of whether or not a defendant received a fair , 
trial and it is my submission here, your Honor, and I say 
this with all due respect, that the defendant did not receive 
a fair trial and, further, that the verdict was aqainst the 

i 

weight of the evidence. i 

I 

Now, I have really what I think, and I am 
arguing this in all seriousness, your Honor, I think 1 have 
some bombshells, and one of them -- several of them relate 

I 
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to the summation of the prosecutor and most noteworthy, I 
think, is what the prosecutor told the jury with respect to 
the number of franchises as set forth in the press releases. 

I think, your Honor will recall that part of the 

/ 

summation v/hich appears at page 5188 of the transcript. Mr. 
Feffer said: 

'If you take the first press release dealing with 
the subject of franchises, Exhibit 31D, it set forth that 19 
Circus Wagon units have already been received from prospec¬ 
tive franchisees,” a statement attributed to Mr. Cohen. 

i 

Then he went on from there and talked about the 
number of units referred to in subsequent press releases, to j 
wit. 31C, 31D, 3IE and he came to the conclusion, and he saicij 
this in the record, your Honor, that as of October of 1969 
there were 102 franchises sold, according to the press releases 
3 It; was dated October 14, 1969, he said, and that 
was a complete distortion because the first press release, 

31B, sayB 19 have been set up, and the next press release, 

31C, concludes this way, and I would like to read it to your 
Honor, last paragraph: 

"Richard Packing recently announced it had begun 
franchising its Circus Wagon fast focdudrive-in restaurants. 
The first franchise located in Anaheim, California, opposite 
Disneyland begins operations this month." 



•OUTMCNN Gill t(ICT COURT RB RORT KR%, U.», COURTmOUM 




1707 


rmlt 4 

In that announcement Mr. Cohen disclosed a commit¬ 
ment for 19 more Circus Wagons, so that as of July 6, 1969, 
when 31C came out, there were still 19. 

What Mr. Feffer told the jury in summation was tha 
jou add up the 19 from the first one and this 19 and you get 
38. Then we go to 31D, which is dated Auqust 10th, and the 
last paragraph of that press release says: 

"Richard Packing first Circus Wagon fast food 
restaurant was recently opened in Anaheim, California, oppo- 

I 

l 

site Disneyland. Mr. Cohen reports that the company has 
received commitments to open 23 other Circus Wagon franchises 
throughout the country." 

Which means there were four more in addition to 
the 19 previously announced. Mr. Feffer added the 23 to the 
erroneous 30 figure in arriving at his figure. 

Then we come to 31E, the last one, which says, 
in the last paragraph: 

"Richard Packing's first Circus Wagon fast food 
restaurant was opened recently in Anaheim, California oppo¬ 
site Disneyland. The company has signed agreements to estab¬ 
lish 49 additional Circus Wagon franchises throughout the 
country." 

Mow, that is as of October 14th. So that the 
total that the press releases was talking about was 49 and 
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2 not the 102 that Mr. Feffer misled the jury about in the cal-j 

3 culations that he made. 

4 THE COURT: Mr. Block, my recollection, and you 

5 can correct me if I am in error, was twofold. 

6 Number one, in my charge I indicated that the 

7 closing argumentT of counsel were not evidence, the evidence 

^ was what was presented from the witness' mouths and from the 

9 exhibits but, even more, I have a recollection that the jury 

10 j specifically called for and I have a recollection that we sent 
into them, the press releases so that in fact they had before 
them the evidence in this regard during their deliberations. 

Am I correct in the latter respect? 

MR. BLOCK: You are, your Honor, but I have an 
answer to what your Honor says: 

There are cases, as your Honor knows, in which the 
Second Circuit Court of Appeals have reversed on the basis of 
misleading and inflammatory summations by government counsel, 
and it certainly seems to me that with the weight and pres¬ 
tige of his office behind him and telling the jury how he has 
interpreted the language in these press releases, I don t 
care if those eleven women and one man on the jury had three 
days to study those things, they are going to say "Well, 
this is what Feffer says and that is what it must mean," and 
that is the advice of this, your Honor, and the unfairness 
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of it. 

Now, there are other statements . ipade in the sum¬ 
mation and I draw your Honor's attention to the statement by 
Mr. Feffer completely without any support in the evidence at 
page 5238 where in attempting to put Cohen's repayment of 
very substantial monies to Richard Packing Company in a light 
that would be favorable to the government, Mr. Feffer told 
the jury that Cohen had inherited the money; not a shred of 
evidence ahout that. 

Again, wholly unfair, inflammatory, and I might 
say in connection with these, your Honor, I remind your Honor 
I joined in the motion for mistrial at the end of the summa¬ 
tions . 

THE COURT: Oh, yes, I recall that. 

That motion, of course, was denied. 

MR. RLOCK: Then I refer your Honor to page 5192 
of the transcript where Faris was supposed, according to Mr. 
Feffer, to have said that they couldn't get adequate finan- i 
cing for the franchises, and page 5192 again, he alluded to 
Rrodcorb's testimony and stated that contracts were being 
cancelled right and left, that the company was losing money. 

Now, I made a point of that after your Honor's 
charge and I refer your Honor to page 537] of the transcript 
where I made an oral request after your Honor nad concluded 
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his charge and was taking supplemental requests in which I 

3 

alluded to these two statements which had no basis in the 

4 

evidence because the evidence, your Honor, shows that there .. 

5 

were three cancellations, even on the basis of nrodcorb's 

6 I 

papers - there were three cancellations and that doesn't 

7 1 

support a statement "being cancelled right and left." 

8 

Furthermore, in connection with the claim that 

9 

Richard Packing was losing money, I recall too. your Honor. 

10 

that during tally's testimony Mr. Feffer attempted to bring 

11 

out from Killy that he had discussed with Cohen that the 

12 

company was losing money for several months. However, the 

13 

conversation took place in August of 1970 and I recall too , 

14 

your Honor that your Honor excluded the evidence because it 

15 

was so vague and didn't bear on the time period involved in 

16 

this case and, yet. these statements are made to this jury 

17 

without, again, support in the evidence. 

18 

I draw your Honor's attention to page 5194 in 

19 

which the prosecutor got in that at one point, I think in 

20 

a press release, it was stated that the dune buggies could 

21 

,o on sand and on the beach whereas in some other places it 

22 

was stated that they would only go on the roads, and that 

23 

1 is an example of what we were tried on in this case, and I 

24 

have a recollection and i must confess candidly, that 1 have 

25 

not been able to find it, that at some bench conference I 
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raised the point, I said, "I bet Mr. Feffer will want to sum 
up on the question of where the dune buggies can go," and you| 
Honor said he wouldn't allow it, but I have not been able to 
find it, but anyway, it did come out in the summation and we 
sit there without being able to do a thing, while the govern-| 
ment goes ahead and prejudices my client. 

further than that, I come to this, your Honor: 

I say the summation was so unfair as alone to 


warrant setting this verdict aside, but we go further. 
Appropriate objection was presented with respect to these 
things and your Honor stated that the jury's recollection 

i 

governs, which I submit again doesn't cure the evil that is 
done by this type of argument. 

Now, we come to a more fundamental thing, and this 
relates to what I claim to be a substantial error, and I say 
this with all due respect, in your Honor's charge. As I reac 
this information, and I think that the Hammling case, which 
I cited to your Honor in that letter, has a bearing. As I 
read this information it seems to me that the whole thrust 
of this information is that what was wrong here v/as the 
offering circular, which was Government's Hxhibit 5H, the 
March 11, 1969 secondary 10,000 offering — that if there 
was any scheme to defraud alleged, that the scheme to de¬ 
fraud was in the sale, pursuant to that offering circular, 
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of stock, and in support of that I call to your Honor's 
attention that all the mailings related to that particular 
offering circular and yit we are far beyond that and as your 
Honor charged the jury on this, that is reversible error, 

and I say that with all due respect. 

I turn to your Honor's charge at page *<284 and 

5285 where after your Honor read the conspiracy ';ount a id 
indicated that he was going to talk further about the substan¬ 
tive counts, your Honor then went on to talk about the 
statutes and you read to the jury 17A of the Securities Act I 
and explained what false representeations meant, tut then you 
go on and you say, in that connection, and th s is what I 
am drawing your Honor's attention to, at line 18, page 5284, 

"For example, the government contends that Ber¬ 
nard Deutsch and Milton Cohen through oral statements ana 
press releases made false statements and omitted to state 
material facts as to the number o: franchises sold," ana ther 
you go on, "These statements were not only false but they 
omitted to state material facts," and then you have this 
passage, "As the government contends that the press release 
of April 5# 1970, Government's Exhibit 31G, which states in 
part that Richard Packing had sold 210 franchises by that date 
was false because the company had sold a smaller number. The 
government also contends that this estimate was misleading 
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because it omitted to state that a number of franchises had 
by that time been cancelled." 

Now, there are two things in connection with that: 

In the first place, there was no showing -- as a 
matter of fact, the weight of the evidence sustained the 210 
figure regardless of the number of cancellations because there 
was nothing in this case to show that the 210 figure wasn't 
a net figure after taking the cancellations into account, and 
I draw your Honor's attention to the testimony of Mr. Faris 
in that respect, which was the only testimony that came to 


grips with the facts as to cancellations and number of fran¬ 
chises sold, but apart from that, your Honor, and this is wha 
I submit is a substantial legal point, Milton Cohen was not 


t 


a seller of stock except in connection with the 10,000 share 


offering and therefore, the press release business is all 
apart from the statutory inhibitions, doesn't have anything 
to do with it, because he wasn't selling stock thereafter, 
after March 11th of 1969. 


The jury's attention should have been directed to 
the alleged falsity of the offering circular, and that's it. 
Your Honor, I think tnftt that objection goes to the heart of 
the problems that we had with this case during the trial 

when wo were groping to find out what this information was 
all about. 
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1 

2 

Now we come to the alleged falsity of the offering 


3 

circular, and here we have Mr. Foffer making a statement at 


4 1 

page 5244 of the summation, he says: 

# 

. ! 

I 

"There was cheap stock on the offering," except 


6 

that there was no proof whatsoever in this case as to what 


*7 

7 i 

the market price of Richard Packing was at 3/11/69 when this 


8 

stock came out and was standing at $28 a share. Your Honor 


9 

will remember that exhibit, Exhibit 50. 


10 

Now, we talk about the offering circular itself, 


11 

and I say to your Honor that the weight of the evidence here. 


12 

it seems to me, showed that that offering circular was 


13 

prepared by Malmon in good faith, that if there were any 


14 

errors or omissions it cannot be laid at the door of this 


15 

then maker of hamburger patties. 


16 

THE COURT: Mr. Dlock, you presented the Court 


17 

with a request to charge which, in essence, sought to urge 


18 

upon the jury that position. My recollection is that I 


19 

adopted your request to charge and gave the jury an option ir 

« 

20 

this matter. The jury chose by its verdict of guilty on 


21 

count 4 to find Mr. Cohen culpable in the matter and I would 

1 

22 

suggest the jury's verdict in that regard is supported by 

23 

the evidence presented at trial and must be allowed to 


24 

stand. For me to do otherwise, in light of my charge and in 


. 25 

light of the evidence as I viewed it, and at this point, 
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noediess to say, the evidence mu.t he viewed 1„ . mann . r mo . t| 
favorable to the government — 


MR. BLOCK: That is not true on this motion, your 


Honor. 


THE COURT: I would suggest it is true, but I am 
not going to argue the point, because I think on any theory, 
and I will put the theory to the side for the moment, the 
jury was given that option which you presented in your request 
to charge and which I charged them and they chose not to put 
the burden on Hr. Malmon alone, as Hr. Cohen's lawyer, but 
they chose to find Hr. Cohen guily on count 4, and I think 
that is very-telling and I don't think it is appropriate 
fer the court at this stage in view of all the evidence to 
upset the jury's verdict in that regard. 

MR. BLOCK: Well, your Honor, I -- 

THE COURT: I do believe I charged your reqt st 
almost in hie verba. 

MR. BLOCK: You mean with respect to advice of 

counsel? 


THE COURT: Yes. 

HR. BLOCK; Yes, you charged that, your Honor, but| 
the trouble with count 4, and this I know affects the other 
counts as well, is that that chart, Exhibit 50, went in over 
objection without a shred of proof - without a shred of proof- 
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that Mr. Cohen knew anything at all about the distribution. 

All he knew, pursuant to that letter that he wrote, was that 
Kelly, Andrews «. Bradley was going to be the billing agent 
and was going to get not less than $28 a share and there was 
no connection shown whatsoever between Mr. Cohen and the 
stock that went to Morginstin and Harris, no connection shown, 
and that, it seems to rne, infected the caso against Cohen, 
plus the fact that some of the stock went to the fund, some 
of the stock went to Kelly, Andrews, and they made a profit, 
all of this with respect to which, your Honor, and this is 
a point I have not yet touched on, the unfairness of the 
evidence that came in along these linos, and I don't have to 
detail it which led me as Cohen's counsel to make repeated 
requests for a severence because I contended that Cohen 
couldn't get a fair trial with all this evidence coming in 
of all these imaginations by, at least, Deutsch, by Cohen 

was not privy to in the slightest degree. 

I am not going to labor this, your Honor. I think 

at this point I have said enough to highlight some of the 
cTwo are going to make, if we have to take this up, 
but there is one — there arc two things I want to call to 
your Honor's attention — one thing — I draw your Honor's 
attention to Cohen's Exhibit H which came in. 

This is a letter in evidence and it is a letter 


IOUTMOHN OIITi'lCT COUMT Mtd'OMT I'MV U.*. COURTMOUtf 

I III | V . n»ll| >11 W OH. H * I'll 




1717 


rmlt 14 

which Mr/'Cohen wrote and it doesn't have a date on it, but 
I think the date can be inferred, addressed to "Dear Al" 
who is Malmon, signed by Milton Cohen: 

■ * 

"Spoke to Bernie regarding the stock dividends 
of May and July. First he has done this many times. Secondly, 
it is advantageous from the stockholder's point of view and 
most important of all, he wants all of the funds he deals 
with to know at once of a double dividend. They are interested 
in more float of stock and presently maintain that there is 
not enough stock out." 


Mow, your Honor, when you look at this in the con4 
text of the evidence showing what Deutsch was doing, particu¬ 
larly in connection with the 10,000 share offering, the secrc 
deal he is alleged to have had with Kelly, Andrews, the way 
the stock was distributed, this letter shows the role that 
Milton Cohen played in this case, which was that of being an 
unwitting patsy, at the very most, because everybody knows 
now, in the light of this evidence in this case, that it is 
sheer nonsense that the funds were interested in more float 
of stock. They were not. 

It was very clear, they wanted to control the 
float and why would they want more stock out, and I draw 
jpur Honor's attention in that connection with the double 
game Deutsch was playing because while he tells this to 


t 
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unsuspecting Milton Cohen, who is convicted unfairly in 
this case, and Cohen dutifully puts it in a letter to Malmon, 
Deutsch is at the same time having a conversation with Hurley 
at which Cohen is not present and in v/hich he tells Hurley, 
"Well, your know, it is a good idea to have these stock 
dividends with order amounts of shares because then they 
get soId" -- do you remember that, your honor? 'Then they 
get sold and create activity in the stock." 

This is the context of this case, this is tne 
atmosphere which leu to my client’s conviction. It was not 
the evidence, your Honor, it was the prejudice. 

For most reasons, your honor, and I could go on, 
but I don't want to wear out the Court — it is for those 
reasons that I urge your honor most strongly to grant the 
motion for a new trial as to Milton Cohen pursuant to Rule 
33 of the Federal Rules of Criminal Procedure in the inters 

of; justice. 

V/ith respect to the motion, your Mono, 
decision on the motion for judgment of acquittal. * lth 

respect to that motion I am not clear whether your Hot or 
reserved decision on it because there was pending the ques¬ 
tion of your decision about the effect of the grand jury 
minutes — I think that was the reason — 

THE COURT: Yes, it was. 
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2 

MR. BLOCKt It was. Unless your Honor wants mo 


3 

to argue that in the light of the evidence and the bent view 


4 

i 

of the evidence which has to be granted on the sufficiency 


W 5 

point — there the Brower case cones into play and I took 


6 

theliberty of calling that case to your Honor's attention 


7 

because in Brower it was so highlighted that there was this 


8 

priest, and tne Court looked only at what the priest did to 


9 

determine whether or not he was properly convicted, and I 


10 

suggest to your Honor that if you look here at what Cohen 


11 

did by himself in this case, taking the best view of the 


12 

government's evidence, the evidence is insufficient to jus¬ 


13 

tify the jury's verdict on any of the counts, and I am not 


14 

I 

going to pursue that. 


j 15 

That concludes my argument on the motions, your 


:6 

Honor. Thank you, your Honor. 


17 

THE COURT: Thank you, Mr. Block. 


18 

Mr. Feffer? 


19 

MR. FEFFER: Your Honor, I am going to respond 


20 

1 

just to the comments made with respect to my summation. 


21 

I 

Briefly, with respect to the press releases, your Honor's 

* 

1 

22 

| 

recollection, I believe is correct, that you told the jury 

« 

1 

23 

on numerous occasions that any comment of defense counsel or 


i 24 

the government was not to be considered «as evidence and I 


25 

believe that was stated by counsel as well durinq openings 

i 

| 

i 

J_ 
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2 

and during summations. 


3 

Secondly, there were a number of exhibits I 

« 

4 

specifically asked the jury to take into the jury room. I 

t 

5 

have not reviewed my summation for this purpose, your Honor, 


1 

and I could be wrong, that the press releases were among the 


1 

items that I suggested they could take in and examine. 


1 

In any case, they most definitely did take in 

i 

1 

each of the press releases and obviously for the purpose of 



studying this question put to them. 


1 

Finally, your Honor, I think it is noteworthy that. 

I 

Mr. Cohen doesn't make any reference to 31G, which of course 


I 

is the press release wherein it is stated that Richard rackir 

\ 

1 

had commitments for in excess of 200 Circus Wagon franchises. 


I ^ 

With respect to money being inherited, it is my 


1 

recollection ,and again I have to preface this by saying I 



havenot examined the record, but that Mr. Dudowitz did state 


1 

Mr. Cohen's father passed away and he received some moeny. 


I 

and then I was cut off from going further into that question. 


1 

Mr. Block also makes reference to Mr. Brodcorb s 


l 

testimony and to the fact that certain accounting work pnpoti 

3 

1 

reflect only three cancellations. Well, I suggest Mr. Block 

i 

1 

take a much more careful view of 13B-1, which are some yellov 


I 

sheets that were introduced and if those are looked at very 


1 ^ 

carefully it can quickly be seen that money that was oiven 
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to Richard Packing was quickly returned shortly thereafter 
in many more cases than just three. 

Also of course he testified that Richard Tacking 
would have had an operating loss hut for the sale I believe 
in June of 1070 of the meat packing facilities. 

With respect to the operations of Richard Packing 
and its Circus Wagon program, there was substantial testi¬ 
mony by both Mr. Rally and Mr. Ferris as to the condition of 
the franchise program. 

In fact, on cross examination it was gone into 
in great length, I believe, by Mr. Segal as well as Mr. 

Block, as to the conditions of the franchising business at 
that time, how the economy was taking a down turn, how they 
were having problems raising money, how they ran into con¬ 
struction costs and I think Mr.' Block's comment this morning 
are totally not substantiated by the record. 

Finally, your Honor, with respect to the fact 
that the only allegations allegedly of fraud was that it went 
directly to the filing of the false offering circular in 
March of 19G9 and that ax of the mailing* alleged supposedl) 
were directly United to thatoffaring circular, I would direcl 
Mr. Block's attention to count 3 in the indictment which 

clearly doesn't relate to the mailing of a false offering 
circular. 


I 
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briefly? 


THE COURT: Thank you, Mr. Feffer. 

MR. CLOCK: Ibur Honor, may I say something very 

THE COURT: Yes. 


MR. CLOCK: Your Honor -- 
THE COURT: When did I ever cut you off? 

MR. CLOCK: I know. I appreciate it. 

I have been reacting the record, your Conor, and 
Mr. Feffer chastises me and I am basing what I say upon the 
record. Mr. Feffer was good enough to ''end me, and I plan 
to return them today, this exhibit of Drodcorb's, and as I 
go through it I find that there were some returns of fran¬ 
chise money hut they occurred subsequent to the April 16, 

1970 date when this press release came out and I reread it 
and I don't like to misrepresent to the Court -- as I read 
it, that is my interpretation of this document and my reread¬ 
ing of Mr. nrodcorb 1 s testimony as to whether or not there 
were cancellations right and left, and I say there were not. 

With respect to Dudowitz, I recall that very 
clearly. Mr. Feffer a3ked Dudowjtz did Mr. Cohen's father 
die, and when, and that was the end of the inquiry because 
we objected to anything further. We knew whore he was going 
and so he was cut off and therefore there is no evidence 
that Cohen inherited any money with respect to the Dudowitz 
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testimony. 

I stand on the other statements that I made, if” 
pur Honor please. 

TIIE COURT: Thank you, Mr. Block. 

Relative to the motions made this morning, the 
Court's view of the summation by Mr. Fcffer was that taken 


as a whole, in tie context of a lengthy trial, and in the 
context 01 what was said to the jury, the summation was not 
unfair or inflammatory to the extent that I feel a motion such 
as those which you made this morning would or should be 
granted. 


There were objections made during the course of 
the government's counsel's summation and the Court on at 
least one and possible more occasions instructed the jury 
xn a manner which I believe cured any possible objection. 

I would go further to say that the jury by the 
nature and method of its deliberations went past the oratory 
to the essentials and called for items of evidence, had them 
sent into the jury room during the course of their delibera¬ 
tions, and I would think that was done by the jury for the 
purpose of determining what in fact was j n the record so 
that the jury could reach a fair and just verdict. 

The objections which were made by counsel during 
the course and at the end of the government's counsel's 
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summation were in this Court's view timely made and I ruled 
upon them at that time when I denied motions for a mistrial 
and in the totality of the situation I am not disposed to 
change my thinking that the defendant here did leceive a 
fair tr al and I also am of the view that the verdict 
accorded with the weight of the evidence, that the evidence 
of the guilt of the three defendants in this Court's view 
taking the oral testimony and the exhibits which were admittel 
into evidence that the evidence of the defendant's guilt was 
overwhelming, that the jury's verdict, finding the throe 
defendants guilty as charged, v:as in accord with the evidencej. 

For these reasons, the defendant Cohen's motion 
for judgment of acquittal is denied. I 

The defendant Cohen's motion for a new trial 
pursuant to Rule 33 of the Federal Rules of Criminal Pro¬ 
cedure is also denied. 

Me will proceed now to the matter of sentence. 

* 

First, Mr. Cohen. The Court notes that Mr. Cohen | 
and his counsel are present in court. I would ask Mr. niock, 
now that the Court has ruled upon your motions, if there is 
any reason v/hy sentence should not be imposed at this time? 

MR. RLOCKs Well, your Honor, there might well 
be, and it all depends on certain allegations in the Proba¬ 
tion report which your Honor was kind enough to make available 

* * * 







